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Re:  Pulte Homes, Inc. Cot e
Incoming letter dated January 9, 2007

Dear Mr. Barden:

This is in response to your letter dated January 9, 2007 concerning the shareholder
proposal submitted to Pulte Homes by the General Board of Pension and Health Benefits
of the United Methodist Church. Our response is attached to the enclosed photocopy of
your correspondence. By doing this, we avoid having to rectte or summarize the facts set
forth in the correspondence. Copies of all of the correspondence also will be provided to
the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

RREON8.R.G, Sincere :

MAR 1§ 2007 PROCESSED

e MOGG David Lynn APR 0 2 2007
Chief Counsel
THOMSON

Englosures FINANCIAL
cc: Daniel P. Nielsen

Manager, Socially Responsible Investing

General Board of Pension and Health Benefits of the United Methodist Church
1201 Davis Street

Evanston, IL 60201-4118
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By Federal Express

U.S. Securities and Exchange Commission sl W
Division of Corporation Finance A
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re: Omission of Shareholder Proposal Submitted by the General Board of Pension and
Health Benefits of the United Methodist Church to Pulte Homes, Inc.

Ladies and Gentlemen:

We are counsel to Pulte Homes, Inc. (“Pulte” or the “Company”’) and, on behalf of Pulte,
we respectfully request that the staff of the Division of Corporation Finance (the “Staff”) concur
that it will not recommend enforcement action if Pulte omits a shareholder proposal and
supporting statement (the “Proposal”) submitted by the General Board of Pension and Health
Benefits of the United Methodist Church (the “Proponent”). The Proponent seeks to include the
" Proposal in Pulte’s proxy materials for the 2007 annual meeting of shareholders (the “2007
Proxy”). The Proposal requests Pulte to issue a report to sharcholders assessing the risks and
benefits to the Company of the increasing public focus on energy efficiency.

Pulte received the Proponent’s Proposal dated November 29, 2006. Pursuant to Rule 14a-
8(j), Pulte is submitting six paper copies of the Proposal and an explanation as to why Pulte
believes that it may exclude the Proposal. A copy is being submitted to the Proponent

simultaneously. For your review, we have attached a copy of the entire Proposal as Appendix A.
Pulte appreciates the Staff’s consideration and time spent reviewing this no action request.

For purposes of our discussion, a key portion of the Proposal reads as follows:

As concerns about rising energy prices, climate change and energy security
continue (o increase, the focus on energy efficiency will only intensify. Taking
action to improve energy efficiency can result in financial and competitive
advantages to the company. Ignoring this quickly growing trend could result in

our company being an industry laggard and expose it to the potential for
competitive, reputational and regulatory risk.

Resolved:

Sidley Austin LLP is a limited liabifity partnership practicing in affiliation with other Sidley Austin partnerships
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The shareholders request that the Company assess its response to rising
regulatory, competitive, and public pressure to increase energy efficiency and
report to shareholders (at reasonable cost and omitting proprietary information) by
July 1, 2007.

1. The Proposal Relates to Ordinary Business Operations — Rule 14a-8(i)(7).

The Company believes that the Proposal may be omitted under Rule 142-8(1)(7) as
relating to Pulte’s ordinary business operations for two reasons. First, the Proposal asks Pulte,
by creating a risk assessment report and distributing it to shareholders, to provide shareholders
the opportunity to step into the shoes of management and evaluate the risks and benefits of the
Company’s current approach to energy efficiency. Second, the Proposal calls on Pulte to
supplant management’s ordinary business judgment by allowing participation by the Company’s
shareholders in the process of evaluating and choosing the types of technologies and building
materials the Company should use to avert economic and competitive risks related to energy
efficiency matters.

I1. The Proposal Falls Within the Staff’s Recent Guidance Issued in Staff Legal
Bulletin No. 14C (“SLB 14C”), published on June 28, 2005, as a Proposal Which
May be Omitted for Relating to the Ordinary Business Matter of Evaluating Risk.

The Proposal asks the Company to produce a risk assessment report concerning its
energy efficiency policy and related competitive, financial, reputational and regulatory risks to
the Company. Moreover, the Proposal focuses specifically on competitive, reputational and
regulatory risks to the Company’s position by stating that the Company could become an
industry laggard without addressing these internal risks.

After being asked to analyze numerous proposals referencing environmental and public
health issues, in SLB 14C, the Staff appropriately determined that it was time to address these
types of proposals and set forth guidelines for companies seeking to preserve their own
managements’ ability to continue to make decisions affecting day-to-day operations.

Specifically, Section D.2. of SLB 14C addresses the precise case raised by the Proponent.
In pertinent part, Section D.2, of SLB 14 states:

To the extent that a proposal and supporting statement focus on the company
engaging in an internal assessment of the risks or liabilities that the company
faces as a result of its operations that may adversely affect the environment or the
public’s health, we concur with the company’s view that there is a basis for it to
exclude the proposal under rule 14a-8(i)(7) as relating to an evaluation of risk.
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Our understanding of the foregoing paragraph is that a proposal letter that focuses solely
on the ordinary business matters of a company (including assessment of risks facing the
company from various business decisions) is excludable. In our judgment, the Proponent’s
proposal clearly fits within the category described above and therefore is excludable, The
proposal itself asks the Company to “assess its response” to pressures to increase energy
efficiency and the supporting statement clearly indicates that the reason to do so is because it
may “result in financial and competitive advantages to the [Clompany.” The supporting
statement further states that “Ignoring this quickly growing trend could result in our company
being an industry laggard and expose it to the potential for competitive, reputational and
regulatory risk.” All of these items, as well as other statements within the supporting statement,
clearly indicate a focus on the Company’s internal risks as opposed to an overall social policy
issue. These are matters for the business judgment of management.

Section D.2. of SLB 14C concludes by discussing two seminal no action letters in the
significant policy area of damage to the environment. First, in Xcel Energy, Inc. (Apr. 1, 2003),
the Staff granted relief under Rule 14a-8(i)(7), allowing Xcel to exclude a proposal because the
proposal requested a report on the economic risks of Xcel’s prior, current and future emissions of
carbon dioxide and other gases. The Xcel proposal requested that the report address the
economic benefits of reducing such emissions related to its business operations. Similarly, the
Proponent asks Pulte to address risks it may encounter in the area of energy efficiency that may
hurt it economically and cause it to become an industry laggard. Also, the Proposal mentions the
financial and competitive advantages that may result from taking action to improve energy
efficiency. The Proposal submitted to Pulte requests the same type of risk versus benefit report
requested by the proponent in Xcel Energy, Inc. See Abbott Laboratories (Mar. 9, 2006)
(granting relief to exclude under Rule 14a-8(i)(7) a proposal requesting a report on the economic
impact of the HIV/AIDS, tuberculosis and malaria pandemics on the company); Wells Fargo &
Co. (SETU Master Trust) (Feb. 16, 2006) (granting relief to exclude under Rule 14a-8(i)(7) a
proposal requesting a report on the effect of the challenges created by global climate change on
the company’s business strategy); ConocoPhillips (Feb. 1, 2006) (granting relief to exclude
under Rule 14a-8(i1)(7) a proposal requesting a report regarding the economic effects of the
HIV/AIDS, tuberculosis and malaria pandemics on the company’s business strategy); Newmont
Mining Corp. (Feb. 5, 2005) (granting relief to exclude under Rule 14a-8(i)(7) a proposal calling
for management to review and provide a report to shareholders regarding the company’s waste
disposal policies at its mining operations with a focus on environmental and public health risks);
Newmont Mining Corp. (Feb. 4, 2004) (granting relief to exclude under Rule 14a-8(i)(7) a
proposal requesting a report on the risk to the company’s operations, profitability and reputation
from its social and environmental liabilities); and Cinergy Corp. (Feb. 5, 2003) (granting relief
to exclude under Rule 14a-8(i)(7) a proposal requesting a report on economic risks caused by the
company’s operations).
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In Exxon Mobil Corp. (Mar. 18, 2005), the second letter mentioned in SLB 14C, the
Exxon shareholder requested a report on specific environmental damage that would result from
Exxon drilling for oil and gas in protected areas. The Exxon letter clearly focuses on social
policy issues, in contrast to this proposal, where the Proponent fails to make a single reference to
environmental damage caused by Pulte in the way of global climate change, increased energy
prices or burning of fossil fuels.

In Ryland Group, Inc. (Feb. 13, 2006), a recent no action request involving a company in
the same industry as Pulte and a sharcholder proposal substantially identical to the proposal at
issue here, the Staff granted no action relief under Rule 14a-8(i)(7) with respect to a proposal
that the company assess its response to rising regulatory, competitive and public pressure to
increase energy efficiency and report these findings to shareholders. We believe the Staff’s
reasoning in Ryland is equally appropriate in this case, given the substantial similarities between
the Pulte and Ryland shareholder proposals and the fact that the two companies operate in the
same industry (homebuilding), and further supports the conclusion that the Proposal may be
excluded pursuant to Rule 14a-8(1)(7).

Even before the issuance of SLB 14C, the Staff had granted no action relief under Rule
14a-8(1)(7) in cases where a proponent requested an evaluation of risk from a company. In one
such no action request, Willamette Industries, Inc, (Mar. 20, 2001), the Staff granted no action
relief under Rule 14a-8(i)(7) where the proponent requested that an independent committee of
the board prepare a report on the company’s environmental problems and efforts to resolve them,
including an assessment of financial risk due to environmental issues. In the Willamette letter,
the company argued that compliance with federal, state and local environmental laws and
regulations was a matter that related to ordinary business operations. The company also
highlighted that such a report would interfere with its day-to-day operations. Similarly, the
Proposal at issue here references regulations addressing energy efficiency of American buildings,
bills introduced in the United States Congress, estimates by the Environmental Protection
Agency and similar regulatory risks that Pulte may face in the near term. Like the proposal in
Willamette, Pulte management’s business judgment concerning regulatory risk is inappropriate
for consideration by all shareholders as a group.

Further, the Staff granted relief to exclude proposals requesting similar climate
change/environmental risk assessment reports requested by proponents in Ford Motor Company
(Mar. 2, 2004) and American International Group, Inc. (Feb. 11, 2004) on the basis that such
reports related to the companies’ day-to-day operations and were not proper for sharcholder
consideration.

Based on the foregoing, Pulte respectfully urges the Staff to concur that the Proponent’s
energy cfficiency risk assessment proposal may be excluded.
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III.  The Proposal Falls Within the Staff’s Precedent, as a Proposal Which May be
Onmitted for Relating to the Ordinary Business Matters of Choice of Technologies.

In addition to focusing on risk assessment, the Proponent’s supporting statement
references “green building.” In the Proponent’s discussion of green building technologies, it
suggests that mainstream builders should consider this type of construction as important. Green
building energy and environmental designs inctude the use of unique building technologies,
materials and design. While the focus of the Proponent’s request for a report focuses on risk
assessment, the supporting statement also suggests that, as part of its risk assessment, Pulte focus
on this new area of green building.

On a number of occasions the Staff has granted relief under 14a-8(i)(7) where a
shareholder proposal related to a company’s choice of technologies. Here, the Proponent’s
request for a risk assessment report also appears to advocate that Pulte consider green building
technology and design.

In WPS Resources Corp. (Feb. 16, 2001), the Staff permitted exclusion of a sharcholder
proposal requesting that a utility company develop new co-generation facilities and improve
energy efficiency. Ultimately, the Staff granted relief to WPS to exclude the proposal because
the proposal dealt with “ordinary business operations (i.e. choice of technologies).” Similarly, as
part of the Proposal’s request for a risk assessment report, it is clear from the supporting
statement that the Proponent believes Pulte may avoid certain economic and financial risks by
adopting green building technologies and using similar green building materials for future home
construction. See also Union Pacific Corp. (Dec. 16, 1996) (granting relief under Rule 14a-
8(1)(7) to exclude a proposal requesting a report on the development and adaptation of a new
railroad safety technology.)

In International Business Machines Corp. (Jan. 6, 2005), the Staff granted relief under
14a-8(i)(7) where the proponent’s proposal called for a report regarding the design and
development of IBM’s software products. By the Proponent requesting a report assessing the
risks and benefits associated with Pulte’s energy efficiency policy and the specific focus on new
green building designs, it appears that the Proponent is asking Pulte to make a choice on the type
of technologies and building designs it implements in its day-to-day homebuilding operations.

Therefore, Pulte’s choice of building technologies and materials is not an appropriate
subject for sharcholder consideration, and the Proposal should be excludable as part of Pulte’s
ordinary business operations.

Staff’s Response

In appreciation of the Staff’s work during the height of the proxy season, we have
included photocopies of all no-action letters cited in this no action request as Appendix B.
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Based on the foregoing, the Company respectfully requests the Staff’s concurrence that
the Proposal may be omitted and that it will not recommend enforcement action if the Proposal is
excluded from the 2007 Proxy.

If you have any questions or need any additional information, please contact the
undersigned. We appreciate your attention to this request.

Very truly yours,

ok

cc: Mr. Daniel P. Nielsen,
General Board of Pension and Health Benefits of the United Methodist Church
1201 Davis Street
Evanston, Illinois 60201-4118
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GENERAL BOARD OF PENSION AND HEALTH BENEFITS
OF THE UNITED METHODIST CHURCH

Caring For Those Who Serve
1201 Davis Street

Evanston, [llinois 60201-4118
847-869-4550
www.gbophb.org

November 29, 2006

Steven M. Cook

Vice President, General Counsel, and Secretary
Pulte Homes, Inc.

100 Bloomfield Hills Parkway, Suite 300
Bloomfield Hills, Michigan 48304

Re: Shareholder Proposal

Dear Mr. Halvorsen:

I am writing on behalf of the General Board of Pension and Health Benefits, beneficial owner of
22,852 shares of Pulte Homes stock. 1 am fiting the enclosed shareholder proposal for
consideration and action at your 2007 Annual Meeting. In brief, the proposal requests Pulte
Homes to report to shareholders how the company is responding to regulatory, competitive, and
public pressure to increase the energy efficiency of its new construction. Consistent with
Regulation 14A-12 of the Securities and Exchange Commission (SEC) Guidelines, please include
our proposal in the proxy statement.

In accordance with SEC Regulation 14A-8, the General Board has continuously held Pulte
Homes shares totaling at least $2,000 in market value for at least one year prior to the date of this
filing. Proof of ownership is enclosed. It is the General Board’s intent to maintain ownership of
Pulte Homes stock through the date of the 2007 Annual Meeting.

Please feel free to contact me by email at daniel nielsen@gbophb.org or by phone at 847-866-
4592 if you have questions or comments regarding the proposal.

Thank you in advance for your time and attention.

Sincer: . . . . .
- - B - N

Daniel P. Nielsen
Manager, Socially Responsible Investing

Enclosures

In keeping with our commitment to envirominental stewardship, this paper is made with 100% post consamer {iber and is provess chlorine free,




 Global Warming
- 2007 - Pulte_Homes :

Whereas: '

Rising energy costs and concerns about energy security, the burning of fossil fuels, and cllmate
change are focusing increasing amounts of attention on energy efficiency. The G8 has agreed to
a wide-ranging "Action Plan” to promote energy efficiency and in the US, over 45 bills dealing
with energy efficiency were introduced to Congress in the first six months of 2006. Local
regulations addressing the matter continue to gain momentum. Many of these regulations
specifically address the energy efficiency of America’s buildings.

- According to estimates by the Environmental. Protection Agency, residential and commercial
buildings account for approximately 40 percent of the energy and 70 percent of the electricity
consumed in the United States each year. In April, a report by the Energy Information
Administration found that of the recommendations made by the National Commission on Energy

_Policy, those regarding new building and appliance efficiency standards were among the
recommendations with the largest potential impacts on energy production, consumption, prices,
and fuel impor’ts

- At the federal level, attempts to increase the overall energy efficiency of America's homes include
the Energy Policy Act of 2005, which includes tax credits for making energy efficiency
improvements in new and existing homes. At the local level, at least 46 state, county, and cnty

- govemments have adopted policies requiring or encouraging the use of the US Green Building

" Council’s Leadership in Energy and Environmental Design (LEED) program, which places a
heavy emphasis on energy use. In addition, at least one ulility company is offering incentives
aimed at prompting municipalities to adopt energy codes that require all new homes to be built to
ENERGY STAR standards.

- Industry associations are also promoting the benefits of green building. The Nationa!l Association
of Home Builders (NAHB) has called green building a ‘quiet revolution’ and in an effort to help
mainstream builders meet the needs of the growing green market, recently released its own
green home building guidelines. According to a recent article about energy efficient buildings in’
the San Francisco Chromcle “The marketlng frenzy swiring around the word ‘green’ resembles a
new gold rush.”

ABroad market and regulatory trends indicate that energy efficient green building considerations
are becoming increasingly important to mainstream builders and their customers. According to
John Loyer, a specialist with the NAHB, “It’s quickly becomlng a questlon for our high-producing
guys.of ‘why aren’t you green?"’

‘As concerns about rising energy prices, climate- change, and energy security continue to
“increase, the focus on energy efficiency will only intensify: Taking action to improve energy

efficiency can result in financial and competitive advantages to the company. Ignoring this quickly .
growing trend could result in our company being an industry laggard and expose it to the potential

for oompetltlva reputatlonal and regulatory risk.

Resolved.- '

‘The shareholders request that the Company assess its response to rising regulatory, competitive, -
and public.pressure to increase energy efficiency and report to shareholders {at reasonable cost
and ommmg propnetary mforrnatlon) by July 1, 2007.
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November 29, 2006

Vidette Bullock Mixon - ‘
General Board of Pension and Health Benefits
Of the United Methodist Church -

1201 Davis Street

‘Evanston, IL 60201

Dear Ms. Bullock Mixon:

This letter is in response to a request for confirmation that the General Board of Pension
and Health Benefits of the United Methodist Church have continuously owned shares of
Pulte Homes stock since October 31, 2005 and that those shares have continuously
maintained a2 market value of at least $2,000.00.

The security is currently held by Mellon Trust, Master Custodian, for the General Board
of Pension and Health Benefits of the United Methodist Church in our nominee name at
Depository Trust Company. ' '

Please contact me directly at 412-234-6104 with any qﬁestiéns.
Sincerely, N | | |

Ane
Iules Selia .

Service Delivery Officer
- Mellon Trust

] Glofuil Securitivs Services .
Rooin 1955 = One Mellon Center + Pittsburgh, PA 15258-0041

A Mellon Financial Company ™

Mellon Trust
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

March 9, 2006

John A. Berry
Divisional Vice President,

Securities and Benefits
Domestic Legal Operations Act: /2%

Abbott Laboratories ' Section:

100 Abbott Park Road Rule: L/ - E

Abbott Park, II. 60064-6001 .
Public

Re:  Abbott Laboratories Availability: g/ 91/ °wé

Incoming letter dated December 29, 2005
Dear Mr. Berry:

This is in response to your letter dated December 29, 2005 concering the
shareholder proposal submitted to Abbott by the New York Province of the Society of
Jesus; Christian Brothers Investment Services, Inc.; the Benedictine Sisters of Mount St.
Scholastica; the Missouri Province of the Society of Jesus; the Upper Canada Province of
the Society of Jesus; the Maryknoll Sisters of St. Dominic, Inc.; the Dominican Sisters of
Oxford, MI; the Sisters of St. Francis of Philadelphia; the Dominican Sisters of
Springfield, IL; Trinity Health; the Missionary Oblates of Mary Immaculate; the
Wisconsin Province of the Society of Jesus; The Sisters of Charity of Saint Elizabeth; the
Holy Cross Province of the Congregation of the Passion; the Sisters of St. Joseph of
LaGrange; the California Province of the Saciety of Jesus; the Sisters of Charity of the
‘Blessed Virgin Mary; the Unitarian Universalist Association; Amalgamated LongView
Collective Investment Fund; ASC Investment Group; the Detroit Province of the Society
of Jesus; the Chicago Province of the Society of Jesus; the Society of Jesus of New
England; the Presbyterian Church (USA); the New Orleans Province of the Society of
Jesus; the Dominican Sisters of Great Bend, KS; the Maryland Province of the Society of
Tesus; Creighton University; the New York Province of the Society of Jesus; and the
Benedictine Sisters Charitable Trust. Our response is attached to the enclosed photocopy
of your correspondence. By doing this, we avoid having to recite or summanze the facts
set forth in the correspondence. Copies of all of the correspondence also will be provided
to the proponents.
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sets forth a brief discussion of the Divi

In connection with this matter, your attention is directed to the enclosure, which
sion’s informal procedures regarding shareholder

proposals.

=_—

Eric Finseth
Attomey-Adviser

Enclosures

cC:

New York Province of the Society of Jesus
and co-proponents

% Sister Doris Gormiey, SFCC

Socially Responsible Investment Consultant

Jesuit Conference - The Society of Jesus in the United States

1616 P Street, NW, Suite 300
Washington, DC 20036-1405

Julie B. Tanner

Corporate Advocacy Coordinator

Christian Brothers Investment Services, Inc.
90 Park Avenue, 29th Floor

New York, NY 10016-1301

Séamus P. Finn, OMI

Director

Justice, Peace and Integrity of Creation Office
Missionary Oblates of Mary Immaculate

391 Michigan Avenue, NE

Washington, DC 20017

Sister Rosemary Moynihan, SC
Coordinator of Corporate Responsibility
The Sisters of Charity of Saint Elizabeth
P.O. Box 476

Convent Station, NJ 07961-0476

Jerry Gabert
Treasurer and Vice President of Finance

Unitarian Universalist Association of Congregations

23 Beacon Street
Boston, MA 02108
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cc: Comish F. Hitchcock .
5301 Wisconsin Avenue, N.W., Suite 350
Washington, DC 20015-2015

V. Rev. Thomas J. Regan, $.J., Provincial
Society of Jesus of New England

85 School Street

Watertown, MA 02472-4251

Vicki L. Cummings

Treasurer and Chief Financial Officer
Sisters of Mercy of the Americas
Administration

2300 Adcline Drive

Burlingame, CA 94010-5599




March 9, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Abbott Laboratories
Incoming letter dated December 29, 2005

The proposal requests that the board of directors review and report to shareholders
on the economic effects of the HIV/AIDS, tuberculosis and malaria pandemics on the
company’s business strategy and initiatives to date.

There appears to be some basis for your view that Abbott may exclude the
proposal under rule 14a-8(i)7), as relating to Abbott’s ordinary business operations
(i.e., evaluation of risk). Accordingly, we will not recomntnend enforcement action to the
Commission if Abbott omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(7). In reaching this position, we have not found it necessary to address the
altemative basis for omission upon which Abbott relies.

Sincerely,

Mark F. Vilardo
Special Counsel
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December 29, 2005 '

By Messenger

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  Abbott Laboratories -- Shareholder Proposal Submitted by:

New York Province of the Society of Jesus, received November 8 and November 28,
2005

Christian Brothers Investment Services, Inc., received November 8 and November 29,
2005

Benedictine Sisters of Mount St. Scholastica, Inc. received November 9 and
November 28, 2005

Jesuits of the Missouri Province, received November 9 and November 29, 2005
Upper Canada Province of the Society of Jesus, received November 10 and
November 24, 2005

Maryknoll Sisters of Saint Dominic, Inc., received November 14 and November 28,
2005

The Dominican Sisters of Oxford, Michigan, received November 14 and

November 28, 2005

The Sisters of St. Francis of Philadelphia, received November 14 and November 28,
2005

The Dominican Sisters of Springfield, Illinois, received November 14 and
November 28, 2005

Trinity Health, received November 14 and November 28, 2005

The United States Province of Missionary Oblates of Mary Immaculate, received
November 14 and November 30, 2005

Wisconsin Province of the Society of Jesus, recetved November 15 and

November 28, 2005

The Sisters of Charity of Saint Elizabeth, received November 15 and November 29,
2005

Congregation of the Passion, Holy Cross Province, received November 16 and
November 28, 2005

Sisters of St. Joseph of LaGrange, received Novermnber 16 and November 28, 2005
California Province of the Society of Jesus, received November 16 and November 29,
2005

13294225 91947408




¢ Sisters of Charity of the BVM, received November 16 and December 1, 2005

e Unitarian Universalist Association of Congregations, received November 16 and
December 6, 2005

e Amalgamated Bank LongView Collective Investment Fund, received November 17
and November 28, 2005

e ASC Investment Group, received November 17 and November 28, 2005

e Detroit Province Jesuits, received November 17 and November 28, 2005

» Chicago Province of the Society of Jesus, received November 17 and November 30,
2005

e Society of Jesus of New England, received November 17 and November 30, 2005
Board of Pensions of the Presbyterian Church (USA), received November 18 and
December 1, 2005

s New Orleans Province of the Society of Jesus, received November 18 and November
28, 2005

e Nuns of the Third Order of St. Dominic, received November 18 and November 28,
2005 '

e The Maryland Province of the Society of Jesus; received November 18 and
November 29, 2005

« Creighton University, received November 18 and December 1, 2005

¢ Sisters of Mercy of the Americas, received November 18 and December 1, 2005

* Benedictine Sisters Charitable Trust, received November 28 and December 1, 2005

Ladies and Gentlemen:

On behalf of Abbott Laboratories and pursuant to Rule 14a-8(j) under the Securities
Exchange Act of 1934, I hereby request confirmation that the Staff of the Securities and
Exchange Commission will not recommend enforcement action if, in reliance on Rule 142-8, we
exclude a proposal submitted by the proponents listed above! from the proxy materials for
Abbott’s 2006 annual shareholders’ meeting, which we expect to file in definitive form with the
Commission on or about March 21, 2006,

We received notices on behalf of proponents listed above, the first of which was received
on November 8, 2005, submitting the proposal for consideration at our 2006 annual
shareholders’ meeting. The proposal and supporting statement (a copy of which is attached as
Exhibit A) (the “Proposal”} read as follows:

REPORT RELATED TO GLOBAL HIV/IAIDS-TB-MALARIA PANDEMICS
Resolved:

Shareholders request that our Board review the economic effects of the
HIV/AIDS, Tuberculosis and Malaria pandemics on our Company’s business
strategy, and its initiatives to date, and report to shareholders within six (6)
months following the 2006 annual meeting. This report, developed at reasonable

' Each proponent subimitled an identical proposal.

13294225 91947408 2



costs and omitting proprietary information, will identify the impacts of these
pandemics on the company.

IMPACT OF THE PANDEMICS ON ABBOTT LABORATORIES

We believe that HIV/AIDS, Tuberculosis (TB) and Malaria could have a
profound impact on companies like Abbott Laboratories, which produce products
essential to combating infectious disease. This report would improve our ability
to evaluate our investment.

The Pharmaceutical Shareowners Group of large institutional investors recently
asked “Has the sector gone far enough?,” and answered “The public health crisis
in emerging markets is going to become a bigger challenge year on year. We did
not hear a convincing story that the sector is ready for this ~i.e. that it has a
proactive, coherent and forward-looking approach for adapting to these new
realities which is linked to overall business strategy. This may leave the sector
exposed in the future.”

Growth of the pharmaceutical industry depends on maintaining a license to
operate, including intellectual property protections. This is especially truc in so-
called BRIC countries (Brazil, Russia, India, and China).

However, the HIV/AIDS-TB-Malaria pandemics have the potential to undermine
inteliectual property protections, because developing countries may perceive
those protections at odds with combating HIV/AIDS and other diseases.

The Council on Foreign Relations adds, “Widening gaps in access to anti-HIV
drugs have become pivotal sources of global political anger.™ It concluded
“American firms have taken the brunt of the blame and been the target of special
anger.” '

SCOPE OF THE PANDEMICS

Globally, over six million people with AIDS need treatment or they will die, with
the crisis most acute in Africa and growing rapidly in BRIC countries. In China,
UNAIDS projects 10 million infections by 2010. Stephen Roach, Morgan
Stanley’s Chief Economist, wrote in June 2004 that “all the economic growth in
the world cannot possibly compensate for the devastation China would face if
-JUNAIDS] projections were to come to pass.”

Advancements in treating those living with AIDS have been made. Yet only 15%
of those in clinical need are on treatment. ‘

Children with AIDS have huge unmet medical needs. Over half of all children
with AIDS die before they are two years old. Two million children are infected
and need care and treatment.
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REPORTING TO SHAREHOLDERS

Surveys of pharmaceutical industry reporting on HIV/AIDS-TB-Malaria have
noted “since reporting is not systematic or linked to discussions of investment
value, this makes it difficult for investors to assess whether companies are
effectively optimizing opportunities 2nd minimizing risks.”

Our company provides limited information on products and charitable programs.
However, it does not disclose HIV/AIDS-TB-Malaria’s impact on our business
strategy. This additional information is vital to making informed investment
decisions. -

We urge shareholders to vote FOR this resolution.

Pursuant to Rule 14a-8(j), I have enclosed six copies of the Proposal and this letter,
which sets forth the grounds upon which we deem omission of the Proposal to be proper. Ihave
also enclosed a copy of all relevant correspondence exchanged with the proponents, as well as a
copy of each of the no-action letters referred to herein. Pursuant to Rule 14a-8(j), a copy of this
letter is being sent to notify the proponents of our intention to omit the Proposal from our 2006
proxy materials.

We believe that the Proposal may be properly omitted from Abbott’s 2000 proxy
materials pursuant to Rule 142-8 for the reasons set forth below.

I The Proposal may be properly omitted under Rule 14a-8(i)(12)(iii) because it deals
with substantially the same subject matter as prior proposals that were included in
our 2002, 2004 and 2005 proxy materials and when previously submitted, the
proposal did not receive the support necessary for resubmission.

Rule 14a-8(1)(12)(iii) permits the exclusion of a sharcholder proposal dealing with
“substantially the same subject matter as another proposal or proposals that has or have been
previously included in the company’s proxy materials within the preceding 5 calendar years” and
the proposal received “less than 10% of the vote on its last submission to shareholders if
proposed three times or more previously within the preceding 5 calendar years. ...”

We included a proposal (the “2002 Proposal’) in our 2002 proxy materials filed on
March 12, 2002 which requested our board of directors “to develop and implement a policy to
provide pharmaceuticals for the prevention and treatment of HIV/AIDS, TB and Malaria in ways
that the majority of infected persons in African nations can afford.” A copy of the 2002 Proposal
is attached hereto as Exhibit B. In addition, at the request of The Maryland Province of the
Society of Jesus (a current proponent and an affiliate of several of the other current proponents),
we included proposals in our 2004 and 2005 proxy materials, in which the actions the board was
requested to take are identical to the Proposal, and the substance of the supporting statements are
the same (the “2004 and 2005 Proposals™ and, together with the 2002 Proposal, the “Previous
Proposals”™). Copies of the 2004 and 2005 Proposals as they appeared in our 2004 and 2005
proxy materials are attached hereto as Exhibit C and Exhibit D, respectively. The Proposal and
the Previous Proposals are substantially similar for purposes of Rule 14a-8(1)(12) since the
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substantive concems of all four proposals are the HIV/AIDS, tuberculosis and malaria
pandemics.

“Substantially the same subject matter,” as that phrase is used in Rule14a-8(i)(12), does
not mean that the Previous Proposals and the Proposal must be exactly the same. Although the
predecessor to Rule 14a-8(i)(12) required a proposal to be “substantially the same proposal” as
prior proposals, the Commissjon amended the rule in 1983. In SEC Release No. 34-20091
(August 16, 1983), the Commission explained the rcason for and meaning of the revision,
stating:

The Commission believes that this change is necessary to signal a clean break
from the strict interpretive position applied to the existing provision. The
Commission is aware that the interpretation of the new provision will continue to
involve difficult subjective judgments, but anticipates that those Jjudgments will

- be based upon a consideration of the substantive concerns raised by a proposal
rather than the specific language or actions proposed to deal with those concermns.

While the Staff initially seemed to take a very restrictive view of the current version of
Rule 14a-8(i)(12) (see, e.g., Procter & Gamble Co. (July 27, 1988)), more recently the Staff has
made it clear that Rule 14a-8(i)(12) does not require that the proposals, or their subject matters,
be identical in order for a company to exclude the later-submitted proposal. When considering
whether a proposal deals with substantially the same subject matter, the Staff has increasingly
focused on the “substantive concerns” raised by the proposal as the essential consideration,
rather than the specific language or corporate action proposed to be taken. The Staff has thus
concurred with the exclusion of proposals under Rule 142-8(i)(12) when the proposal in question
shares similar underlying social or policy issues with a prior proposal, even if the subsequent
proposal recommended that the company take different actions.

For example, in Bristol-Myers Squibb Co. (February 6, 1996), the Staff permitted
exclusion of a proposal recommending that the board of directors form a committee to formulate
an educational plan to inform women of the possible abortifacient (abortion-causing) effects of
any of the company’s products because it dealt with substantially the same subject matter as
prior proposals asking the company to refrain from giving charitable contributions to
organizations that perform abortions. Despite the different actions requested and the different
subject matters of the prior proposals (charitable contributions) and the proposal at issue
(consumer education), the substantive concemn of both proposals was abortion-related matters;
thus the Staff concluded that the proposal at issue dealt with substantially the same subject
matter as the proposals regarding the company's charitable contributions.

More recently, in both Medtronic Inc. (June 2, 2005) and Bank of America Corp.
(February 25, 2005), the Staff permitted the omission of proposals requesting that the companies
list all of their political and charitable contributions on their websites. In prior proposals,
shareholders had requested that the companies cease making charitable contributions. Again,
despite the different actions requested and the different subject matters of the prior proposals
(ceasing contributions) and the proposals at issue (disclosure of contributions), the substantive
concern of both proposals was corporate contributions and thus the Staff concluded that the
proposals at issue deait with substantially the same subject matter. See also Dow Jones & Co.,
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Inc. (December 17, 2004) (proposal requesting the company publish in its proxy materials
information relating to its process of donations to a particular non-profit organization was
excludable as it dealt with substantially the same subject matter as a prior proposal requesting an
explanation of the procedures govering all charitable donations); Saks Inc. (March 1, 2004) (a
proposal requesting the board of directors to implement a code of conduct based on International
Labor Organization standards, establish an independent monitoring process and annually report
on adherence to such code was excludable as it dealt with substantially the same subject matter
as a prior proposal requesting a report on the company’s vendor labor standards and compliance
'mechamsm), Bristol-Myers Squibb Co. (February 11, 2004) (a proposal requesting the board
review pricing and marketing policies and prepare a report on how the company will respond to
pressure to increase access to prescription drugs was excludable because it dealt with
substantially the same subject matter as prior proposals requesting the creation and
implementation of a policy of price restraint on pharmaceutical products). But see Wm. Wrigley
Jr. Company (December 13, 2004) dealing with two proposals to add “against” to the proxy
card; the Staff’s response in this instance may reflect the inclusion in the earlier but not the later
proposal of a request to also remove management’s discretionary voting authority where signed’
proxies did not specify a vote. .

The Proposal (as well as the 2004 and 2005 Proposals) requests that Abbott review and
report on the economic effects of the HIV/AIDS, tuberculosis and malaria pandemics, while the
2002 Proposal requested that Abbott develop and implement a policy to provide affordable
pharmaceuticals for the prevention and treatment of these diseases. Despite the different actions
requested by the proposals, all four of the proposals deal with the same substantive concern and
thus substantially the same subject matter — the HIV/AIDS, tuberculosis and malaria pandemics
and Abbott’s response to them. Based on our examination of the supporting statements for each
proposal, it is clear that the substantive concems raised by the proposals are the same —
responding to the HIV/AIDS, tuberculosis and malaria pandemics, particularly in developing
countries. Each supporting statement discusses the prevalence of these diseases, especially
HIV/AIDS, in developing countries and argues that Abbott must take action relating to these
pandemics. Although the action Abbott is requested to make in the 2002 Proposal is different
from the action requested in the current Proposal and the 2004 and 2005 Proposals, the
substantive concern in all four proposals is the same, thus their subject matters are substantially
similar for purposes of Rule 14a-8(i)(12)(iii).

As evidenced in Exhibit E the 2005 proposal received 6.9% of the vote at our 2005
annual meeting of shareholders.” Since the 2005 proposal failed to meet the required 10%
threshold at the 2005 annual meeting of shareholders and the other rule requirements are
satisfied, the Proposal may be excluded from the 2006 proxy materials under Rule 14a-

8(i)(12)(ii).

? Tabulation is as follows: votes cast for - 71,234,106 and votes cast against — 960,516,598, Pursuant to the Staff's
position on counting votes for purposes of Rule 14a-8(i)}(12), abstentions and broker non-votes were not included for
purposes of the calculation. Sec Staff Legal Bulletin No. t4, Question F.4 (July 13, 2001).
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II. The Proposal may be properly omitted because it relates to the conduct of our
ordinary business operations within the meaning of Rule 14a-8()(7).

Rule 14a-8(i}(7) permits a registrant to exclude a proposal that deals with matters relating
to the conduct of the registrant’s “ordinary business.” The purpose of Rule 14a-8(i)(7) is to
allow companies to exclude sharcholder proposals that deal with ordinary business on which
“shareholders, as a group, would not be qualified to make an informed judgment . . . due to their
lack of business expertise and their lack of intimate knowledge of the issuer’s business.” SEC
Release No. 34-12999 (November 22, 1976). The Commission further stated in its Release
accompanying the 1998 amendments to Rule 14a-8 that the purpose of Rule 14a-8(i)(7) is “to
_ confine the resolution of ordinary business problems to management and the board of directors,
since it is impracticable for shareholders to decide how to solve such problems at an annual
shareholders meeting.” SEC Release No. 34-40018 (May 21, 1998) (the “1998 Release”). The
1998 Release outlined two central considerations underlying this policy for exclusion, and, as
described below, we believe that the Proposal implicates both considerations and therefore
should be excludable pursuant to Rule 14a-8(i)(7). . -

First, the Comnission stated that “[c]ertain tasks are so fundamental to management’s
ability to run a company on a day-to-day basis that they could not, as a practical matter, be
subject to direct shareholder oversight” and such proposals may therefore be excluded. Several
examples of such activities were provided, including management of the company’s workforce,
production decisions and retention of suppliers. We believe that the Proposal relates to such
activities.

Abbott is a broad-based health care company that discovers, develops, manufactures and
markets health care products and services. We serve customers in more than 130 countries, with
a staff of over 60,000 employees at more than 100 manufacturing, distribution, research and
development and other locations world-wide, including the countries and regions mentioned in
the Proposal — Brazil, Russia, India, China, several countries in Africa, and other developing
countries,

In making Abbott’s production, purchasing, operational and investment decisions,
Abbott’s management regularly considers a wide variety of business and economic risks that
may affect Abbott’s operations and the viability of the potential investment, including the
volume and growth potential of a local market that will consume Abbott’s products, the
availability of tocal patent protections for Abbott’s products and the risks involved with losing
such protection, the quality and size of a local workforce and the capacity and stability of local
distributors and suppliers that are integral to Abbott’s international operations. Abbott is
continually obliged to plan for a variety of contingencies affecting its products. The effects of
HIV/AIDS, tuberculosis and malaria, as well as many other diseases, may bear directly on all of
these considerations and therefore are already taken into account, with a host of other complex
factors, by Abbott’s management in making production, purchasing, operational and investment
decisions in the ordinary course of business.

The second consideration cited by the Commission was “the degree to which the proposal
seeks to ‘micro-manage’ the company by probing too deeply into matters of a complex nature
upon which shareholders, as a group, would not be in a position to make an informed judgment.”
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The Commission elaborated on this consideration, saying that there would more likely be a basis
for excluding proposals that would be unduly onerous or intrusive with respect to a company’s
ordinary business operations, including those proposals involving “intricate detail” or seeking “to
impose specific time-frames or methods for implementing complex policies.” We believe that
actions requested by the Proposal would constitute such an undue intrusion upon our ordinary
business operations.

The nature and structure of Abbott’s business, involving manufacturing, distribution and
research and development in numerous countries around the world are extremely complex. As a
result, Abbott is forced to review constantly its operations to manage a broad spectrum of risks,
none of which can readily be isolated from other factors. Although the Proposal seems to be
based on the premise that the economic effects of HIV/AIDS, tuberculosis and malaria on
Abbott’s business can be meaningfully considered in isolation, the complexity of Abbott’s
international operations makes such individual consideration inhereatly problematic, if not
impossible. Consequendy, sharcholder review of these economic effects almost inevitably 'will
involve shareholders in scrutinizing a variety of daily decisions made by Abbott in managing its
international operations. Abbott’s shareholders, being as a group less familiar with the other
considerations that must bear on Abbott’s decision-making than is Abbott’s management, are not
in a position to be able either to place the risks highlighted-by the Proposal in appropriate .
perspective or to make an informed decision about their effects on Abbott. As such, the
intrusiveness of the actions contemplated by the Proposal with respect to the day-to-day
deliberative processes of Abbott’s management far outweighs any theoretical benefit that might
be gained from shareholder oversight as to a single factor in Abbott’s decision making.

Abbott’s view of the Proposal is consistent with recent guidance provided by the Staff on
similar proposals and in Staff Legal Bulletin No. 14C (June 28, 2005). In February 2004 and
again earlier this year, the Staff concurred that proposals virtually identical to the Proposal could
be excluded pursuant to Rule 14a-8(GX7). In American international Group, Inc. (February 19,
2004), the Staff agreed that there was some basis for AIG’s view that the proposal was
excludable because it focused on AIG’s evaluation of risks in overseas markets, which was a
fundamental function of management. Likewise, in Texas Instruments, Inc. (January 28, 2005),

. the Staff found that there was some basis for excluding the proposal as “relating to Texas
Instruments’ ordinary business operations (i.e., evaluation of risks).” The Staff has similarly
permitted exclusion in cases involving analogous proposals relating to various subjects on the
grounds that the proposals entailed an assessment by management of benefits and risks. See,
e.g.. The Dow Chemical Company (February 23, 2005) (allowing exclusion of proposal requiring
report on environmental problems); Wachovia Corporation (January 28, 2005) (allowing
exclusion of proposal requiring report on effects of global warming on the registrant’s business).
But see the Staff’s earlier response in Johnson & Johnson (February 7, 2003), in which the Staff
did not concur that Johnson & Johnson could omit a shareholder proposal on the HIV/AIDS,
tuberculosis and malaria pandemics pursuant to Rule 14a-8(i)(7). Unlike the Johnson & Johnson
proposal, however, which sought to have the board of directors establish and implement
standards of response to the HIV/AIDS, tuberculosis and malaria pandemics in developing
countries, the Proposal requests that the board review the economic effects of these pandemics
on Abbott’s business strategy and thus secks an evaluation of risks by Abbott that is analogous
(and in the case of AIG and Texas Instruments, virtually identical) to those sought in the AIG,

13294225 91947408 8




.Texas Instruments, Dow and Wachovia requests. The analysis applied in these later requests,
subsequent to Johnson & Johnson, should therefore apply to the Proposal.

Finally, the fact that the Proposal seeks a report from the board of directors that will be
reviewable by Abbott’s sharcholders, as opposed to implementation of a specific policy or
action, does not exempt the Proposal from application of Rule 14a-8(i)(7). The Commission has
stated that a proposal requesting preparation and dissemination of a report may be excludable
under Rule 14a-8(iX7) if the subject matter of the report is within the ordinary business of the

" company. See SEC Release No. 34-20091 (August 16, 1983). The Staff has adhered to this view
by allowing exclusion of proposals secking reports on ordinary business matters. See, ¢.g.,
General Motors Corp. (March 30, 2005) and AT&T Corp. (February 21, 2001), in addition to the
Wachovia, Dow, Texas Instruments and AIG requests mentioned in the previous paragraph.

HO1. Cenclusion

For the foregoing reasons, I request your confirmation that the Staff will not recommend
any enforcement action to the Commission if the Proposal is omitted from Abbott’s 2006 proxy
‘materials. To the extent that the reasons set forth in this letter are based on matters of law,
pursuant to Rule 14a-8(j)(2)(iii) this letter also constitutes an opinion of counsel of the
undersigned as an attorney licensed and admitted to practice in the State of Illinois.

If the Staff has any questions with respect to the forcgoing, or if for any reason the Staff
does not agree that we may omit the Proposal from our 2006 proxy materials, please contact me
at 847.938.3591 or Deborah Koenen at 847.938.6166. We may also be reached by facsimile at .
847.938.9492 and would appreciate it if you would send your response to us by facsimile to that
number. The majority of the proponents have indicated that Sister Doris Gormley is their
representative and she may be reached by facsimile at 301.249.2272. The representative for The
. Sisters of Charity of Saint Elizabeth, Sister Rosemary Moynihan, SC, may be reached by '
facsimile at 973.290.5338. The representative for Congregation of the Passion, Holy Cross -
Province, John Gonzalez, may be reached by facsimile at 773.631.8059. The representative for
Unitarian Universalist Association of Congregations, Jim Gunnig, may be reached by facsimile
at 617.367.3237. The representative for Amaigamated Bank LongView Collective Investment
Fund, Comish F. Hitchcock, may be reached by facsimile at 202.364.9960. The representatives
for the Society of Jesus of New England, Rev. Mark C. Hallinan, S.J. and Rev, Gerald J. :
Chojnacky, S.J., may be reached by facsimile at 212.794.1036. The representative for the Sisters
of Mercy of the Americas, Vicki L. Cummings, may be reached by facsimile at 650.347.2550.
The representative for the Missionary Oblates of Mary Immacuiate, Séamus P. Finn, OMI, may -
be reached by facsimile at 202.483.0708.
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Please acknowledge receipt of this letter and the enclosures by date-stamping the

enclosed copy of this letter and returning it to the waiting messenger.

Very truly yours,

b 2 iy

John A. Bemry '
Divisional Vice President,
Securities and Benefits
Domestic Legal Operations

Enclosures

cc:

Doris M. Gormley, SFCC

Socially Responsible Investment Consultant

Jesuit Conference - The Society of Jesus in the United States
1616 P Street NW, Suite 300

Washington, DC 20036-1405

and

1217 Parkington Lane
Bowie, MD 20716

Sister Rosemary Moynihan, SC

The Sisters of Charity of Saint Elizabeth
P.O. Box 476

Convent Station, NJ 07961-0476

John Gonzalez

- SRY Consultor to

Congregation of the Passion, Holy Cross Province
205 W. Monroe, 2W
Chicago, IL 60606-5062

Jim Guanig :

Committee on Socially Responsible Investing
Unitarian Universalist Association of Congregations
25 Beacon Street

Boston, MA 02108

Cornish F. Hitchcock

Attormey at Law

5301 Wisconsin Avenue, N.-W., Suite 350
Washington, DC 20015-2015
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Rev. Mark C. Hallinan, S.J.

Rev. Gerald J. Chojnacki, S.J.

New York Province of the Society of Jesus
Office of Social Ministries

39 East 83rd Street

New York, New York 10628

Vicki L. Comtnings

Sisters of Mercy of the Americas
Administration

2300 Adeline Drive

Burlingame, CA 94010-5599

- Séamus P. Finn, OMI
Missionary Oblates of Mary Immaculate
391 Michigan Avenue, NE
Washington, D.C. 20017
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REPORT RELATED TO GLOBAL HIV/AIDS-TB-MALARIA PANDEMICS
: ABBOTT LABORATORIES

3 - Resolved:

Shareholders request that our Boand review the economic effects of the HIV/ATDS, Tubesculosks
. and Mataria pandemics on cur Company's business strategy, and s inftiatives to date, and report
' . to sharcholders within six (6) months following the 2006 annua! meeting. This report, developed
a2t reasonable costs and omtting proprietary Infonmation, will identify the impacts of these
pandemice on the company. ) )

g IMPACT OF THE PANDEMICS ON ABBOTT LABORATORIES

We befleve that HIV/AIDS, Tubereulests (TH) and Malhrs could have a profound Impact oa
cornpanies fike Abbott Laboratories, which produce products essential to combeting lnfactious
disease. This report woukd improve our abifty to evatuate our Investmant.

The Pharmaceutica] Shareowners Group of large institutional bnvestors recently asked "Has the
sector gone Far enough?,” and answered *The public health aishs in emenging markets |5 golng o
become a bigger challenge year oh year. We did not hear a comvingng story thet the sachoc is
ready for this — Le. that & han a proactive, aoherent and forward-looking approach for adapting

to these new realities which is Inked to overall business stratagy. This may leave the sector
exposed In the fultre.”

~ Growth of the phamaceutical Industry depends on malntaining a license th operate, ncluing
3 hmwmﬁwmmmamwmhmmmmm
India, and China).

s  However, the HIV/AIDS-TE-Malarla pandemics have the potentiat to undesmine intalectisal
property protections, because developlng countries may perceive thase protections at adds with
combating HIV/AIDS and other diseases,

The Council on Foreign Relations adds, “Widening gaps tn aocess to anti-HIV drugs have become
P phvetal sources of global political anger,” It concluded *American finns have taken the bount of
the biame and bocn the target of special anger.”

SCOPE OF THE PANDEMICS

Globally, over six mitlion people with AIDS need treatment or they will dle, with the crisls fost .
acute In Africa 2nd growing rapidly in BRIC countries, In China, UNAIDS projects 10 million

infections by 2020. Stephen Roach, Morgan Stanley’s Chief Economist, wrote in Juna 2004 that

“all the economic growth in the world cannot possibly compensate for the devastation Ching

would faca if [UNAIDS] projections were to come to pase.”

Advancements in treating these iving with ATDS have been made. Yet only 15% of those i
_ dinkal need 2re on treatment, ) :

Chiidren with AIDS have huge unmet medical needs. Over holf of all children with ATDS die
3 before they are two years old. Twe mitkon children are infected and need care and treatment.

™ REPORYING TO SHAREHOLDERS

s _ - |
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’I
L

demwmmmgmmmm&mmmm
msmmaalnudemmmuunastmar

’ mbw%waam&wﬂw&mmwm
¢ risks.”

' WWWMWMMmmmeWM R does
not disdase HIV/AIDS-TB-Mataria’s impact on our business strategy. This additionad information
E kﬁhlhﬂm\gmmm

We urge sharehoiders o votr FOR this resokstion.
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Exhibit B
2002 Propaosal
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Page 1 of 1

Shareholder Proposal on HIV/AIDS-TB-Mataria (Item 3 on Proxy Card)

Whereas: The HIV/Aids epidemic constitutes a glo.bal emergency - onc of the most formidable challenges to human life and
dignity as well as lo the effective enjoyment of human rights;

By the end of the year 2000, 36.1 million people worldwide were living with HIV/AIDS, 90% in developing countries and
75% in sub-Sahara Africa;

All are affected by this epidemic, but people in developing countrics are the most affected, and women, young aduits and
children, particularly girls, are the most vulnerable;

African Heads of Governments have pledged to target at least 15% of their annual national budgets lo address the HIV/AIDS
epidenic. Actions to reach this target will need to be complemented by intemational assistance;

Tuberculosis is now the world's leading infectious killer, taking Z million lives a year, and is a frequent complication of
AIDS. Malaria causes 1.1 million deaths annually. Both diseases are growing more difficult to treat because of the spread of
drug-resistant strains; :

Access 1o medication in the context of such pandemics is a fundamental element of achicving physical and mental health;

Effective prevention, care and treatment strategies will require increaseﬂ availability of, and nondiscriminatory access to,
vaccines, sterile injecting equipment, drugs, including anti-retroviral therapy, diagnostics and related technologies, as well as
increased research and development; '

Availability and affordability of drugs and related technology are factors to be reviewed and addressed. There is need to
reduce the cost of these drugs and technologies;

Some countries within the most seriously affected regions have begun to promote innovation and the development of
domestic industrics in order 10 increase access to medicines to protect the people’s health;

The impact of international trade agreements on aceess to or local manufactusing of, essential drugs and on the development
of new drugs necds to be evaluated;

THEREFORE BE IT RESOLVED: Sharcholders request the Board of Directors to develop and implement a policy to
provide pharmaceuticals for the prevention and treatment of HIV/AIDS, TB and Malaria in ways that the majority of infected
persons in African nations can afford.

A report of the development and implementation of such a policy (cmitting proprietary information and at reasonable cost)
would be sent to shareholders six months after the 2002 annual meeting.

Proponent's Statement in Support of Shareholder Proposal

Phammaceutical companies have the unique mission to provide health-giving medicines, often making the difference between
life and death. This is the time for pharmaceutical companies to offer the kind of leadership necessary 1o address discases that
afflict so many people throughout the world, especiaily in African countries. "Making life-saving medicines more affordable
for poor countries is vital for improving public health, More importantly, it is realistic.” (Press Relcasc, WHO/WTO
Workshop-Pricing/Financing of Essential Drugs, April 11, 2001) One way to make needed drugs accessible and affordable is
to grant voluntary licenses to African countries which request them. This would enable the production of generic drugs for
preveation and treatment of infections diseases. Improved access to effective and affordable medicines is essentiat for the
people’s health in these nations. ’

http://www.sec.gov/Archives/edgar/data/1800/000091205702009572/a20700467def14a . 1217812005
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Page 1 of 1

Shareholder Proposal Concerning Global Infectious Diseases (item 6 on Proxy Card)

The Maryland Province of the Socicty of Jesus, 5704 Roland Avenue, Baltimore, Maryland 21210-1399, owner of 100
Abbott common shares, and 16 other proponents have informed Abbou that they intend to present the following proposal at
the meeting. Abbott will provide the proponents’ names and addresses to any sharcholder who requests that information and,
if provided by a proponent to Abbott, the number of Abbott common shares held by that proponent.

Whereas:

Shareholders have an interest in how our company's products are being utilized to address global health risks of common
infectious discases with respect to short term and long-term performance and risk;

According to UNAIDS, the HIV/AIDS pandemic is “creating or aggravating poverty among mitlions of people, eroding
human capital, weakening government institutions and threatening business activities and investment”;

Our company produces effective products for the treatment of HIV/AIDS and yet;

There are more than 42 million people worldwide currently living with HIV/AIDS, over 95% of whom live in the developing
world and only 4% of whom bav; access to effective treatment;

Our company produces an effective product for the treatment of Malaria and yet;

People with Malaria have difficulty accessing an effective treatment that could save their lives and in some cases people are
being treated with drugs that are no longer effective;

23

Thc final agreement on the World Trade Organization negotiations over paragraph 6 of the Doha Declaration related to
casing access to essential medicines in dcvelopmg countries has several riders. These riders place new regulatory burdens and
additional uncertainty on countries and companies importing and cxporting gencric cssential medicines;

While we affinm our company's pannc:sh:p initiative with the government of Tanzania to modernize the country's public
health infrastructure and develop services and care for people living with HIV/AIDS, we feel this is onc focused response and
does not address the scope and scale of the HIV/AIDS pandemic in southern Africa and other developing countries;

. Core Ratings, a subsidiary of Fitch Ratings, first recognized as a nationally recognized siatistical rating organization
{NRSRO) by the SEC in 1975, has found that cur company’s performance relative to its pharmaceutical industry peers:
1) "has not demonstrated flexibility on patents™; 2) "has no formal policy on developing country diseases™; and 3) its policy
on clinical trials does not commit to adherence with WHO guidelines™, (Philanthropy or Good Business? Emerging Market
Issues for the Global Pharmacewtical Industry. Core Ratings, May 2003);

The World Bank reports that in southern Africa and other affected regions "a complete economic collapse will occur” unless
there is a response to the HIV/AIDS pandemic. Even a "delay in responding to the outbreak of the epidemic, however, can
lead to coltapse.” (The Long-Run Economic Costs of AIDS, Junc 2003, The World Bank)

We believe that these faHures pose investment and public relations risks 10 our company's market value and good neme:

Therefore Be It Resolved: Shareholders request that our Board review the economic effects of the HIV/AIDS, wberculosis
and malaria pandemics on the company’s business strategy, and its initiatives to date, and report to sharcholders within six
(6) months following the 2004 annual meeting. This report developed at reasonable costs and omitting proprietary
information will identify the impacts of these pandemics on the company.
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Exhibit D
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Shareholder Proposal Concerning HIV/AIDS-TB-Malaria Pandemics (Tiem 7 on Proxy Card)

The Maryland Province of the Society of Jesus, 5704 Rotand Avenue, Baltimore, Maryland 21210-1399 and 28 other
proponents have informed Abbott that they intend to present the following proposal at the meeting. Abbott will provide the
proponents’ names and addresses to any sharcholder who requests that information and, if provided by a proponent to Abbott,
the number of Abbott common shares held by that proponent. '

Resolved: Shareholders request that our Board review the economic effects of the HIV/AIDS, wberculosis and malaria
pandemics on the company's business strategy, and its initiatives to date, and report to sharcholders within six (6) months
following the 2005 annual mecting. This report, developed at reasonable costs and omitting proprietary information, will
identify the impacts of these pandemics on the company.

m
Proponen(’s Statement in Support of Sharcholder Proposal

We belicve that HTV/AIDS, Tuberculosis {TB) and Malaria pose major risks to the long-texm financial health of firms, like
Abbott Laboratories that operate in emerging markets.

The crisis of HIV/AIDS in Africa, with half of all global HIV/AIDS cases, is well known. UNAIDS—the joint United
Nations AIDS program—reports life expectancy in much of southern Africa has declined by over half, to barely thirty ycars.

New research also shows disturbing trends in Asian markets. New infection rates in Asia are at all-time highs. 7.4 miilion
people there are living with HIV. India alone has more citizens living with HIV than any country, except South Africa.
("Report on the Global AIDS Pandemic,” UNAIDS 2004).

Foreign Affairs reported in December 2002 that even moderate HIV pandemics in India and China may reduce per capita
GNP by 2025 to virtually 2000 levels—wiping out a generation's worth of economic growth.

In China, UNAIDS projects 10 million infections by 2010. Stephen Roach, Morgan Stanley's Chief Economist, wrote in
June 2004 that "all the economic growth in the world cannot possibly compensate for the devastation China would face if
fUNAIDS] projections were 1o come to pass.”

Standard Chartered Bank Group Chief Executive Mervyn Davies, in a 2004 World Economic Forum report, cautioned that
"AIDS imposes a day-to-day economic 'tax’ that compromises business productivity.” Firms pay in increased health and
benefit costs, decreased productivity, higher furnover, and other ways. :

Despite these wamings, the same report concluded "firms are not particularly active in combating HIV/AIDS” and
"businesses appear to be making decisions based on a patchy assessment of the risks they face.”

Unfortunately, “most companies do not yet report appropriate data for investors to make informed decisions about the impact
of HIV/AIDS,” says a 2003 survey of corporations by UNAIDS. We believe, to date, our company's reporting has also been
inadequate.

In contrast to our company's performance, several large-cap firms make reporting on infectious diseases best practice. The
Bill & Melinda Gates Foundation has funded an HIV/AIDS Resource Document at the Global Reporting Initiative.

In 2004, Coca-Cola shareholders approved a resolution seeking such a report with 98% support. Coca-Cola's subsequent
report notes "the moral and business imperatives are of equal imporiance™ in responding to HIV/AIDS.

Our experience with Coca-Cola and other leading companies demonstrates that these reports need not be oncrous. In our
opinion, shareholders must fully understand the threats posed by these diseases in order to make informed assessments of our
company's valuc.

We urge sharcholders to vote FOR this resolution.
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

DIVISION OF
CORPORATION FINANCE

February 11, 20(_)4

Kathleen E. Shannon
Senior Vice President,

Secretary and Deputy General Counsel I q 5 4

American International Group, Inc. Act: : .
70 Pine Street Section:

New York, NY 10270 _ Rule: [qA-%

Public
Re:  American International Group, Inc. Availability: &\ u laDO"'-
Incoming letter dated January 9, 2004 ' 1 v -

Dear Ms. Shannon:

This is in response to your letter dated January 9, 2004 concerning the shareholder
proposal submitigd to AIG by Walden Asset Management. We also have received a
Ictter on the proponent’s behalf dated January 26, 2004, Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
surnmarize the facts set forth in the correspondence. Copies of all of the correspondence
. also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals. ‘

Sincerely,
e Fol b
Martin P. Dunn
Deputy Director
Enclosures
[Vve Paul Neuhauser
1253 North Basin Lane
Siesta Key

Sarasota, FL. 34242

PUBLIC REFERENCE COPY




February 11, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  American International Group, Inc.
Incoming letter dated January 9, 2004

The proposal requests that the board of directors prepare a report providing a
comprehensive asscssment of AIG’s strategies to address the impacts of climate change
on its business.

There appears to be some basis for your view that AIG may exclude the proposal
under rule 14a-8(i)(7), as relating to AIG’s ordinary business operations .
(i.e., evaluation ef risks and benefits). Accordingly, we will not recommend enforcement
action to the Commission if AIG omits the proposal from its proxy materials in reliance
on rule 14a-8(i)(7).

Sincerely,

ochgy—

Anne Nguyen
Attorney-Advisor
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70PmNE STREET
New YoRrE, NY 10270
KAaTHLEEN E SHANNON 0 FR-TTOHLED
Smon VIor Passoexwer, SECRETARY : : FPAX: 212-705-1884
- LATMIITH SITANACR @ ATO.OOM

AN DEPUTY Gerzualk COUNTEL

January 9, 2004

Securities and Exchange Commission,
Division of Corporation Finance,
Office of Chief Counsel,
450 Fifth Street, W.W,.,
Washington, D.C. 20549.

Re: American Internatiocnal Group, Inc. - Omission
of Shareholder Proposal Pursuant to Rule 14a-8

Ladles and Gentlemen:

This letter is submitted by American
International Group, Inc. {(the “Company”) pursuant to Rule
i14a~B8(j) under the Securities Exchange Act of 1334, as
amended (the “Exchange Act”), with respect to a proposal
{hereinafter referred to as the “Proposal®) submitted for
inclusion in the Company’s proxy card and 2004 proxy
statement (the “Proxy Materials”) for its 2004 annual
meeting of shareholders by Walden Asset Management (the’
“Proponent”). The Proposal and the accompanying supporting
statement (the “Supporting Statement”) are attached to this

letter as Annex A,
The'Eropoéal states:

RESOLVED: The sharehclders request that the.
Board of Direcrtors prepare a report, at
reasonable cost and omitting proprietary
information, made available to shareholders

by September 30, 2004, providing a
comprehensive assessment of AIG's snrategies

to address the impacts of climate change on
its business. o

The Company believes that the Proposal and
Supporting Statement should be omitted from the Proxy
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Materials for the following reasons: (1) they relate to the
ordinary business operations of the Company; and {(2) they
are false and misleading within the meaning of Rule l4a-
8(i) (3) because they violate Rule 14a-3.

In accordance with Rule 14a-8{j) under the
Exchange Act, I hereby give notice on behalf of the Company
of its intention to omit the Proposal and Supporting
Statement from the Proxy Materials. This letter
constitutes the Company’s statement of the reasons why it
deems this omission to be proper. Enclosed are five
additional copies of this letter, including the annexed
Proposal and Supporting Statement.

Grounds for Omission

1. The Proposal xelates to the ordinézy'business3of the
Company

Rule 14a-8(1) (7) under the Exchange Act'permits
the exclusion of a shareholder proposal from a company’s
proxy statement if it deals with a matter relating to the
company’s ordinary business operations. The Securities and
Exchange Commission (the “Commission”) has stated that the
purpose of Rule 14a-8(i){7) is to confine the resolution of
ordinary business problems to management and the issuer’s - -
board of directors. See SEC Release No. 34-40018,
Amendments To Rules On Shareholder Proposals, [1998
Transfer Binder] Fed. Sec. L. Rep. (CCH) 1 86,018 at 80,539
(May 21, 1998) (the “Release”). The Release outlined two
central considerations on which this policy for exclusion
rests: (i) the subject matter of the proposal and (ii) the
degree to which the proposal seeks to “micro-manage” the
company. See Release, at 80,533-40. The Company believes
that the Proposal meets both of these considerations and
can be excluded under Rule 14a-8(1i) (7). '

The Proposal reguests the Board of Directors co
provide the shareholders with a report “providing a
comprehensive assessment of AIG’s strategies to address the
impacts of climate change on its business.” AS.an
_insurance organization, the Company’s core business,
conducted through multiple insurance company subsidiaries,
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is the underwriting of risk. Underwriting involves
estimating risk and loss exposures — including, in many
cases, envirommental risks — and setting appropriate
premiums for the assumption of those risks. This is an
extremely complex process that involves the censideration
of numerous factors and a variety of actuarial methods and
agsumptions. The impact of climate change on the Company’s
business is merely one factor that is considered in
evaluating the Company’s existing loss exposures and
potential opportunities for profit from the assumption of
risk. The impacts of climate change are taken into account
when determining the type and amount of insurance coverage
that the Company’s subsidiaries market to prospective
customers: establishing the premiums to be charged for
those insurance producta and the reserves that should be
established in connection with projected losses on those
products; and deciding the amount of reinsurance that
"should be obtained. Thus the Proposal relates directly to
the Company’s policles and practices for product offerings,
risk management, pricing of products, assessment of
exposures and probability of losses and lo0ss prevention
strategies — matters quintessential to the operation of an
insurance business. As a practical matter, the
shareholders of the Company cannot oversee these matters on
a day-to-day basis. 3Seeg id. (“Certain tasks are so
fundamental to management $ ability Tto run a company on a
day-to-day basis that they could not, as a practical
matter, be subject to direct shareholder oversight.”).
Similarly, we belleve that the Propeosal improperly sesks to
micro-manage the Company.

Decisions relating to product offerings, risk
management, product pricing, loss exposures and loss
prevention are extremely complex. The Company’s
shareholdersa, as a group, simply are not in a position te
make an informed judgment on these matters. See 12.'(“the
-proposal . . . prob[es) too deeply into matters of a
complax nature upon which shareholders, as a group, would
not be in a position to make an informed judgment.”
{footnote omitted}).

Our position is consistent with previous guidance
provided by the staff (the “staff”) of the Commission. For

NY 125342122499 8
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example, in American International Group, Inc., SEC
No-Action Letter, 1998 SEC Neo-Act. LEXIS 339 (Mar.
17,1998), a proposal substantially similar. to the Proposal
asked for a report on the Company’s anticipated property
and/or health care loss liabilities potentially caused by
global warming and how the company’s public stance on
global warming relates to its loss prevention activities.
The Staff agreed that there was some basis for the '
Company’s view that the proposal related to the Company’s
ordinary business operations because “the proposal appears
to focus on the Company’s evaluation of rigsk for the
purpose of setting insurance premiums. The same analysis
applies here — the impact of climate change on the business
of the Company directly focuses on measuring risk and
setting premiums. See also Xcel Energy Inc., SEC No-Aetion
Letter, 2003 SEC No-Act. LEXIS 500 (Apr. 1, 2003) {proposal
urging the Company to issue a report dlsclosing economic
risks associated with emissions was excludable because it
involved the day-to-day evaluation of risks and benefits);
Potlatch Corporation, SEC No-Action Letter, 2001 SEC No-
Act. LEXIS 216 {Feb. 13, 2001) (propeosal requesting a
report that included an assessment of major environmental
risks, such as those created by climate change, was
excluded under Rule 14a-8(i) (7) because it appeared to
focus on Potlatch’s liability methodology and evaluatlon of

rlsk)

For the foregeoing reascons the Company intends to
exclude the Propasal and Supporting Statement under Rule
14a-8(i) (7) as a matter relating to the Company’s ordinary
business. :

2. The Supporting Statement is false and misleading

Rule 14a-8(i) (3) permlts a proposal to be omitted
from a proxy statement “[i]f the proposal or supporting
statement is contrary to any of the Commission’s proxy
rules, including [Rule l4a-9],. which prohibits materially
false or misleading statements in proxy soliciting
materials”. False and misleading statements include those.
that inappropriately cast the proponent’s opinions as —
statements of fact, or otherwise fail to decument : -
assertions of fact. See Staff Legal Bulletin No. 14 (July

NY12534:122499.8
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13, 2001) ({shareholders “should provide factual support for
statements in the proposal and supperting statement or
phrase statements as their opinion where appropriate”).

Certain statements in the Supporting Statement
are presented as fact without factual support and may
mislead shareholders who may unduly rely on these
statements to vote for the Proposal.

The Proponent asserts in the Supporting Statement
that Swiss Re is “considering potential coverage '
implications for insured companies that do not address
climate change risks.” Neither the Company nor its
shareholders can verify whether this is indeed scmething
Swiss Re is considering. See, e.g., Weyerhaeuser Company,
SEC No-Action Letter, 2003 No~Act. LEXIS 82 (Jan. 16, -2003)
(certain statements are false or misleading unless the
Proponent provides citatlions .to specific sources in its
supporting statement).

For the foregeing reasons, the Company intends to
exclude the Proposal and Supporting Statement under Rule
14a-8(i) {3) because they violate the prohibition on false
and misleading statements found in Rule 14a-%.

Conclusion

In accordance with Rule 14a-8(j), the Company is
contemporaneously notifying the Proponent, by copy of this
letter including Annex A, 0f its intenticon to omit the
Proposal and Supporting Statement from its Proxy Materials.

The Company anticipates that it will mail its
definitive Proxy Materials to shareholders on or about

April 1, 2004.

On behalf of the Company, I hereby respectfully
request that the Staff express its intention not to recom-
mend enforcement action if the Proposal and Suppeorting
Statement are excluded from the Company’s Proxy Materials
for the reasons set forth above. If yocu have any guestions
regarding this request, or need any additional information,
please telephone the undexsigned at (212) 770-5123 or, in
my absence, Erxic N. Litzky at (212) 770-6918.
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Please acknowledge receipt of this letter and the
enclosed materials by stamping the-enclosed copy of the
letter and returning it to our messenger, who has been
asked to wait. :

Very truly yours,

HothtanEBhansg

Kathleen E. Shannon.

{Enclosures)

cec: Meredith Benton
Timothy Smith
Walden Asset Management

Dale McCormick
Treasurer of State
State of Maine

Office of the Treasurer

Lily bonge
Calvert Funds

‘Martha Abshear
¢/o Jim Madden, Progressive
Investment Management.

Steve Lippman
Trillium Asset Management

~Carole Lombard, RRM
Sisters of St. Joseph of
Boston

Kaye Aler-Maida, RRM
Community Churc¢h of New York

Lauren Webster, RRM
Tides Foundation

Daniel Stranhan, RRM
The Needmor Foundation
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Debra Ryker, RRM
The Conservation Land Trust

Donald Xirshbaum
QOffice of the Treasurer,
State qf Connecticut

Teresa Heckenmueller
Glenmary Home Missioners
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RESOLVED: The sharcholders request that the Board of Directors prepare a report, at reasonable cost and
omitting proprietary information, made available to shareholders by Septeraber 30, 2004, providing a
comprehensive assessment of AIG's strategies to address the impacts of clumate change on its business.

SUPPORTING STATEMENTS:
»  We believe the human contnbunon to climate change has become widely accepted among the scientific

community. Legislation, regulation, litigation, and other responses scem likely.

» “In globaj warming, we are facing an enortous risk to the U.S. economy and retirement finds that Wall
Street has so far chosen to ignore.” (Philip Angelides, Treasurer of California) Seme of the nation’s
largest pension funds have formed the Investor Network on Climate Risk to address “the potential
financial upheaval from climate change.” (New York Times, 11/22/2003) :

» " In November 2003, as part of the Carbon Disclosure Project, 87 institutional investors representing over
$9 trillion in assets wrote the 500 largest companies by market capitalization requesting relevant
information conceming greenhouse gas emissions. According to the Project Coordinator, “There are
potential business risks and opportunities related to actions stemming from climate change that have
implications for the value of shareholdings in corporations Worldwide." '

« Munich Re’s 2002 Anmaal Report states that climate related catastmphes are the greatest cost to the
insurance industry. Of the 35 largest natral catastmphes costing insurers over €1 billion, only two were
not climate related. Clitnate change may increase erratic and extreme weather events, cremmg Serious

enviropmental and public health irpacts.

=« Swiss Re sees max:hon on climate change as a possible Liability for directors and officers (D&O) and is
considering potential coverage irnplications for insured companics that do not address climate change
risks. As D&O liability insurance is a s1gmﬁcant part of AIG’s busmess we believe investors should :

k:now bow it is addressing this issue.

s  We believe proacnve behavior in the European Union, Japan and elsewhere may put U.S. companies at a
competitive disadvantage. Of 84 signatories to the United Nations Envn-onmcntal Programme Financial

Initiatives Insurance Industry Initiative, only three are North American companies, AlG is nota
signatory. (hn:p /hanepfi.net/iii/index.htm, 11/2003)

e AIG was one of the founding members of the Risk Prcdiction Initiative (RPI). RPI, which works to
forecast climate changes, does not support using historical records to assess probabilities for future
natural catastrophes. RPI believes this, in part, because “humean activities may be perturbing global
climate.” (http://www.bbsr.edw/rpi/, 11/2003) AIG no longer sponsors RPIL

o "Catastrophe insurers can't simply extrapolatc past experience, If there is truly ‘global warming,' for
example, the odds would shift, since tiny changes in ammospheric conditions can produce momentous
changes in weather patterns.” (Warren Buffet, Chairman, Berkshire Hathaway, 1993)

»  We believe many of A.IG’s business divisions face ehmate risk. For example, AIG Aviation, AIG Glohal
Energy, and AIG World Source may be impacted by state, national and interpational regulations. AIG
Environmental, Lexington Insurance Company, AIG Reinsurance Adwsors, and Stowe Mountain Resort

may be impacted by erratic and extreme weather events.




PAUL M. NEUHAUSER
Atiorney ar Law (Admitted New York and Iowa}

1253 North Basin Lane
Siesta Key
' Sarasota, FL 34242
Tel: (941) 349-6164 ) Email: pmneyhauser@agl.com
Jaouary 26, 2004

Securitics & Exchange Commission

450 Fifth Street, N.W.

Washington, D.C. 20549

Att: Grace lee, Esq.

Office of the Chief Counsel
Division of Corporation Finance

Re: Sharcholder Broposal Submitted to American International Group, Inc.

Via fax

_ _Dcar Sir/Madam;

I have been asked by Walden Asset Management, Trilliumn Asset Management
{on behalf of one of their clicpts), Progressive Agset Management (on behalf of one of
their clients), Calvert Asset Management, The Needmor Foundation, the Tides
Foundation, The Conscrvation Land Trust, The Glenmary Home Missioners, the
Congregation of the Sisters of St. Joseph of Brighton and the Community Church of New
York (who are collectively referred to hercinafter as the “Proponents”™), who are
beneficial owners of 639,820 shares of common stock (with a market valuce of close to
$45.000,000.) of American Intermational Group, Inc. (hereinafter referred to either as
“AIG"” or the “Company’), and who have submitted (topether with other shareholders
owning 1,144,572 sharcs of common stock of AIG with a market value of close to
$80,000,000., for a total for all proponemts of approximately $125,000,000) a sharcholder
proposal to AIG, to respond to the letter dated January 9, 2004, sent to the Sccuritics &
-Exchange Commission by the Company, in which AIG contends that the Proponents’
shareholder proposal may be excluded from the Company's year 2004 proxy statement by
virtue of Rulcs 14a8(i)(3) and 14a-8(i)7).

1 have reviewed the Proponent’s shareholder proposal, as well as the aforcsaid
letter scnt by the Company, and based upon the foregoing, as wetl as upon 8 review.of
Rule 14a-8, it is my opinion that the Proponent’s shareholder proposal must be included
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in AIG’s year 2004 proxy statement and that it is pot excludable by virtue of cither of the
cited rules.

The proposal calls for the Company to report on “its strategics to address the
impacts of global warming on its business™.

RULE 14a-8(i)(7)

In order for a sharcholder proposal to be excludable by virtue of Rule 14a-8(i)(7),
the proposal must not only pertain to a matter of ordinary company business, but it must
also fail to raisc a significant policy issue. Thus, Rel 34-40018 (May 21, 1998) states:

However, proposals relating to such matters but focusing on sufficiently
significant social policy issucs. . . generally would not be considered to be
excludable, because the proposals would transcend the day-to-day business
matters and raise policy issues so significant that it would be appropriate for a
sharcholder vote. .

»

The Steff has consistently ruled that shareholder proposals relating to global
warming raise such significant policy considerations that Rule 14a-8(iX7) is inapplicable
to them. American Standord Companies, Inc. (March 18, 2002), Occidensal Petrofeum
Corporation (March 7, 2002); Cirigroup. Inc (February 27, 2002); Exxon Corporation
(January 30, 1990). ' )

On the merits of why global warming is a significant policy issuc for registrants,
we refer the Staff to (i) the report entitied “Corporate Governance and Climate Change:
Making the Connection”, written by Douglas Cogan of the Investor Responsibility .
Research Center and published in Junc 2003 (the “IRRC Report™, a copy of which will be
supplied 1o the Staff upon request); and (i) the extensive discussion of thet topic in the
letters by the undersigned to the Staff, which eppear in 2002 SEC No Act. LEXIS 396
(the American Standard Companies, Inc. no-action letter of March 18, 2002.) and in 2002
SEC No Act. LEXIS 352 (the Occidental Petroleum Corporation no-action letter of
March 7, 2002). ,

We note in particular that the Staff ruled in the Citicorp letter, cited abave, that
such inquirics about climate change mise significant policy issues not only for issuers
that arc major polluters, but also for registrants whose operations do not themselves
create major pollution, but whose operations could presumably be affected by climate
change. Consequently, shareholder proposals concerning climate change are appropriate
for insurers, such as the Company.

The Company argues accurately that the Staff has carved out an exception to this
rule for cimste change sharcholder proposals that request a “risk assessmenmt” on the
ground that asscssing riaks is a part of the ordinary business operations of a registrant
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(whether an insurance company or not) rather than a significant policy issue. We believe
that the Company’s argument should nevertheless be rejected for two reasons, Firstly,
we respectfully request the Staff to reverse its position and to determinc that this
exception is inapplicable to insurance companies; and, secondly, that cven if the
exception is maintained by the Staff, it is inapplicable to the Proponents’ shareholder

 proposal.

The exception should not be applied to insurance companies because of the
potential impact that climate change may have on future sharcholder value, (See eg,
the sccond and third paragmph of the Proponents’ supporting statement.) .

Thws, the 120 page IRRC Report, in its openiog sentences of its Executive
Summary oo page 1, states:

This report examines how 20 of the world’s biggest corporate emitters of
greenhouse gases are factoring climate change into their business strategies and
governance strategies. Significant investment risks and opportunities lie ahead.

The IRRC Report notes (pages 2-3) that, at the Board level, 17 of the 20
companies reviewed “conduct & formal boerd-level review of climate change and monitor

company rcsponsé sirategy”.

Such board-level review 15 not an indication that the matter being dealt with (the
risks and opportunitics resujting from climate change) is a maner of “ordinary business”
but mather that it is a maner of long term stratcgy about which shareholder may properly
inquire. (Indecd, 12 of the 20 companies included reports on climate change in their 10-
Ks.) :

Such board-level review is especially needed for insurance companies since they
may be the ultimate payers for damages caused by floods, drought, poilution and other
consequences of climate change. (See, e.g., paragraphs four and five of the Proponents’
supporting statement.) ‘ :

In short, the risks related to global warming are unlike ordinary risk underwriting
that would normally be engaged in by an insurer and would constitute ordinary busincss
(“what should our premtium be for next year?”), but rather are long term strategic risks
that impect the long-range strategy and planning of the Company. Thus, the assessment
of such strategic risks is not a marner of ordinary business.

Secondly, in any event, the Proponents” sharcholder proposal js quite unlike those
proposals that the Staff has found to be ordinary business. For example, in the Yce/
Energy letter cited by the Company, the registrant was requested to do a risk assessment
comparing future (speculative) costs against the costs of immediate action. No such
comparablc request appears in the Proponents’ sharcholder proposal. On the contrary, it
rcquests that the Company report on its “strategics to address the impacts of climatc
change on its business™, Similarly, the Company’s reliance on the letter in American
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International Group is misplaced. In that letter the sharcholder proposal requested not a
strategic review, but mather (in the words of the Staff) “the company’s evaluation of xisk
for the purposes of setting insurance premiums”. That is not the case in the instant

. situation. On the contrary, the Proponents arc requesting a strategic review of the
impacts of climate change on the Company. (CI. the Citicorp lener, cited above.) They
are most emphatically not secking an evaluation to help set premiums.

Finally, the Proponents are not attempting to micro-moaoage the Company’s
operations. Indeed, they make no managerial suggestions. The Company makes
reference to “policies and practices for product offerings, risk management, pricing of .
products, ssscssment of exposures and probability of losses and loss prevention™ as
matters which involve micro-managing. This may well be truc, but is irrelevant to the
Proponents’ sharcholder proposal that addresses nonc of these matters. In contrast to
such micro-management, the Proponents are asking for a review of the Company’s long
termn strategy.

For the foregoing reasons, the Proponents sharcholder proposal is not excludsble
by virtue of Rule 14a-8(1X7). :

RULE 14a-8(i)X3)

The Company has pointed out a single statement to which it objects. In the fifth
paragraph of the Supporting Statement the Proponents state that Swiss Re (which is the
second largest reinsurance company in the world, and the largest in the United States) is;
in connection with its D&Q coverage, “considering potential cavetage implications for
insured companics that do not address climate change™. We are more than mildly
surprised that AIG, a major seller of D&O insurance, purpoits to be ignorant of
developments in its own part of the insurance world. That the Proponents’ statement is
accurate is illustrated by the testimony on October 1, 2003, before the a subcommittee of
the United States Senate Committec on Commerce, Science and Transportation, by
Christopher Walker, the North American managing director of Greenhouse Gas Risk
Salutions for Swiss Re. At the Senate heanng, after noting that a study of the 500 Jargest
corporetions in the world found that although 80% of them acknowledged climate change
as a financial risk, only 35-40% of them were taking action to address that risk, Mr.
Walker went on to say:

Swiss Re has focused on risks from GHGE [greenhousc gas emissions] emissions
reductions in our own — to our curmment customers.  For example we are focusing
on the exposure potential for directors end officers coverage.

Swiss Re’s thinking on this matter has been widely reported in the press. See, for
example Pepsions Week of November 10, 2003 (“Swiss Re is now questioning
companies on their strategic response to climate change when rencewing D&O coverage
and may deny caoverage to those firms failing o act.™); Crin Communication’s Business




p3/27/1999 05:18 2075966856 MARY PAUL NELHAUSER PAGE

Insurance of September 1, 2003 (“Swiss Re also is asking directors and officers of
companies what they are doing abont reducing greenhiouse gas emjssions as part of the
D&O liability insurance renewal process,”); CFO.com (a publication of The Economist)
of May 8, 2003 (“Swiss Re may drop D&O policies for those lagging in gas-emissions
controls.”™). The May 7, 2003 Wal) Street Jouma) contained an extensive article on the
matter, cxcerpts from which follow:

With ali the talk of potential shareholder lawsuits against industrial emitters of so-
called greenhouse gases, Zurich-based insurance powerhouse Swiss Re is
considering denying coverage, starting with directors-and-officers liability

policies, to companies it decides aren't doing cnough to reduce their output of the .
gAses.

Swiss Re plans to start mailing out questionnaires in the next few weeks in which
it will ask the buyers of directors-and-officers insurance what they are doing to
prepare for imminent government restrictions on greenhouse-gas emissions. If
Swiss Re decides a client isn't doing enough, it may considet refusing the
company D&O coverage when, in a few years, cortain couatrics begin
implementing those rules. . . . :

"Emissions reductions are going to be required. It's pretty clear," says Christopher
Walkes, managing director for a unit Swiss Re set up in 2001 1o look at the
corporate implications of global warming. "So companies that are not locking to
devclop a strategy for that are potentiaily exposing themselves and their
sharcholders.” . - ’

Swiss Re plans to send out similar questionnaires later this year to an even bigger
group of its clicnts: the primary insurers that underwrite corporate insurance ,
policies and buy backup, or reinsurance, coverage from Swiss Re.

Swiss Re isn't the only insurer mising alarm bells about global warming with its
clients. Munich Re says it, too, is asking customers about the issue, though in
informal undecwriting discussions rather than through a written questionnaire,
Munich Re doesn't provide directors-and-officers liability insurance, but the
Munich, Germany, company is a big rival of Swiss Re in the reinsurance busincss,
a market in which both companies are major players.

"We want all the parties to be informed about this issuc,” says Thomas Wollstein,

a Munich Re executive. "If we have individual cases where we get the impression
it is not being dealt with properly, then we might, in this individial casc, exclude
therisk.”. . .. .

See also the Wall Strect Journal of April 16, 2003, wherce it was stated in
an article entitled “Global Warming Threatens Health of Corporations™

(]3]
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In one sign that even traditional business players are growing concerned
about what is coming to be known as corporate “climate risk”, Swiss Re,
the big reinsurer, says it is starting to ask companies applying for coverage
for their directors and officgrs to explain what they are doing to prepare
for potentia) government regulation of grecohouse-gas emissions.

In summary, there cannot be even the slightest shadow of a doubt that the portion
of the Proponents’ supporting statcment that AIG has questioned is entirely and
completely accurate.

In conclusion, we request the Staff to inform the Company that the SEC proxy
rules require denial of the Company’s no action request. We would sppreciate your
telephoning the undersigned at 941-349-6164 with respect to any questions in connection
with this matter ot if the staff wishes any further information. Faxes can be reccived at .
the same numbcer. Please also note that the undersigned may be reached by mail or
cxpress delivery at the letterhead address (or via the email address).

B

Very truly yours,

Jénul M. Neuhauser
Aftorney at Law

cc: Kathleen E. Shannon, Esq,
_ Timothy Smith

Steve Lippman

Martha Abshear

Lily Donge

Danicl Stranahan

Lauren Webster

Debra Ryker

Sister Carole Lombard

_ Sister Teresa Heckenmuclier
Kaye Aler-Maida
Sister Pat Wolf

Lok




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to -
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions réflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material. :




Cinergy Corp. (Feb. 5, 2003}




UNITED STATES %
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20649-0402

DIVISION OF
CORPORATION FINANCE

February 5, 2003

Marc E. Manley
Chief Legal Officer ’/Q 54 .

Cinergy Corp. - (1=l L
139 East Fourth Street Bou N
PO.Box960 s H_____,_ﬁ,_,w S

Cincinnati, OH 45201-0960

Re:  Cinergy Corp.
Incoming letter dated December 23, 2002

Dear Mr. Manley:

This is in response to your letter dated December 23, 2002 concerning the :
shareholder proposal submitted to Cinergy by the Presbyterian Church (USA). We also
have received a letter from the proponent dated February 3, 2003.. Our response is
attached to the enclosed photocopy of your cortespondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent. :

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

Sincerely,
Martin P. Dunn
Deputy Director
Enclosures
cc: Rev. William Somplatsky-Jarman
Associate for Mission Responsibility Through Investment
Presbyterian Church (USA)

National Industries Division
100 Witherspoon Street
- Lousville, KY 40202-1396
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February 5, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Cinergy Corp.
Incoming letter dated December 23, 2002

The proposal urges the board of directors to issue a report disclosing: (a) the
economic risks associated with the Company’s past, present and future emissions of
carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions, and the public
stance of the company regarding efforts to reduce these emissions and (b) the economic
benefits of committing to a substantial reduction of those emissions related to its current
business activities.

There appears to be some basis for your view that Cinergy may exclude the
proposal under rule 14a-8(i)(7), as relating to its ordinary business operations
(i.e., evaluation of risks and benefits). Accordingly, we will not recommend enforcement
action to the Commission if Cinergy omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(7). In reaching this position, we have not found it necessary to
address the alternative bases for omission upon which Cinergy relies.

Sincerely,

S

Jennifer Bowes
Attorney-Advisor




Cinergy Cotp.

139 East Fourth Street

P.O. Box 960

Cincinnati, OH 45201-0960
Tel 513.287.3023

Fax 513.287.1363

JEROME A. VENNEMANN
Vice President

General Counsel
Assistant Corporate Secretary

HAND DELIVERY
CINERGY.

Decernber 23, 2002

U.S. Securities and Exchange Commission
Division of Corporation Finance

= =
Office of Chief Counsel -:jt = i;
450 Fifth Street, N.W. =
Washington, DC 20549 =L w

T

Re: Omission of Shareholder Proposal Submitted to Cinerpgy Corp.

Dear Sir or Madam:

Pursuant to Rule 14a-8(j)(1) promulgated under the Securities Exchange Act of
1934, Cinergy Corp., a Delaware corporation, requests confirmation that the Staff of the Securities
and Exchange Commission will not recommend any enforcement action if Cinergy omits from its
proxy solicitation materials for its 2003 Annual Meeting of Shareholders (the “2003 Meeting™) a
proposal submitted by the Presbyterian Church (USA) (the “Proponent”).

Cinergy is a utility holdmg company that owns all the commeon stock of The
Cmcmnan Gas & Electric Company (“CG&E”) and PSI Energy, Inc. (“PSI"), both of which are
public utility subsidiaries. CG&E is a combination electric and gas public utility that provides
service in the southwestern portion of Ohio. CG&E’s principal subsidiary, The Union Light, Heat
and. Power Company (“UHL&P™), provides electric and gas service in northern Kentucky. PSIisa
vertically integrated and regulated electric utility that provides service in portions of Indiana. In
2001, CG&E began a five-year transition to electric deregulation and customer choice; however, the

competitive retail market in Ohio still is in a development stage. The retail electric markets n
Indiana and Kentucky remain fully regulated.

Pursuant to Rule 14a-8(j}(2) under the Exchange Act, we submit six {6) copies of this
letter, to each of which is attached and identified as Exhibit A the Proponents’ resolution and
supporting statement (together, the “Proposal’™). By copy of this letter, Cinergy is notifying the

Proponent of its intention to omit the Proposal from its proxy solicitation material for the 2003
Meeting.
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The Proposal requests that Cinergy’s Board of Directors report to shareholders by
August 2003 on the economic risks associated with certain emissions, Cinergy’s public stance
regarding efforts to reduce those emissions and the economic benefits of committing to a substantial
reduction of the emissions. '

Cinergy believes that the Proposal properly may be excluded from its proxy
solicitation materials pursuant {o:

¢ Rule 14a-8(i)(3) under the Exchange Act because the Proposal violates Rule 14a-9;

* Rule 14a-8(1)(7) because the Proposal relates to Cinergy’s ordinary business
operations; and :

» Rule 14a-8(i)(10) because it has been substantially implemented and, therefore, is
moot.

1. The Proposal is Excludable under Rule 14a-8(i}(3)

A. The Proposal is Vague, Indefinite and Ambiguous

We believe the Proposal may be excluded because it is vague, indefinitc and
ambiguous. The Proposal requires a report on

“(a) the economic risks associated with the Company’s past, present and future
emissions of carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions,
and the public stance of the company regarding efforts to reduce these emissions and
(b) the economic benefits of committing to a substantial reduction of these emissions
related to its current business activities (i.e. potential improvement in
competitiveness and profitability).”

The Staff has allowed companies to exclude shareholder proposals under Rule 14a-
8(i)(3) that are so vague, indefinite and ambiguous that the shareholders voting on the proposal
would not be able to determine, with any reasonable certainty, exactly what action the company
would be required to take if the proposal were approved. See Hormel Foods Corporation (November
19, 2002), Wal-Mart Stores, Inc. (April 2, 2001), McDonald’s Corporation (March 13, 2001) and
Comshare Incorporated (August 23, 2000).

'The Proposal meets this test for two reasons. First, the Proposal is nol clear as to
what economic risks and benefits the report is supposed to address and how they are supposed to be
addressed within the report. Because they are economic, these risks and benefits each should be
quantifiable, at least within a range of reasonable likelihood. Certainly, past and present costs are
quantifiable and anticipated future costs can be estimated. However, Cinergy is required to, and
already does, report extensively on historical and anticipated environmental costs and known future
contingencies (including legal and regulatory contingencies) in its financial statements and in
“Management’s Discussion and Analysis of Financial Condition and Results of Operations.” Are
these the economic risks referred to by the Proponent? _If so, the report would be duplicative, Ifnot,
what are they? ‘




Similarly, how are the economic benefits to be addressed within the report? The
Supporting Statement for the Proposal asserts that “taking early action on reducing emissions . . .
could better position companies over their peers” and “[i]naction . . . could expose companies t0
reputation and brand damage . . .” (emphasis added). The Resolution refers to “potential
improvement in competitiveness and profitability” as a result of “committing to” reducing emissions
(emphasis added). These are speculative hopes and theories of the Proponent relating principally to
intangible possible benefits. They are not quantifiable by any company and, despite early stage
deregulation in Ohio, they are particularly out of context when applied to a still heavily regulated
company in a highly regulated industry.

Against this backdrop, a report by the Board of Directors either would be repetitive
of information already provided to shareholdets or would be a speculative exercise that would not
yield any meaningful information to shareholders.

Second, because of the way in which the Resolution is phrased and punctuated, it is
unclear what is intended to be done under part (a). Is the report supposed to address (1) the
economic risks associated with emissions and (2) the public stance of Cinergy regarding reduction of
emissions? Or is it supposed to address the economic risks associated with (1) emissions and (2)
Cinergy’s public stance?

Neither Cinergy’s shareholders in voting, nor its Board of Directors if the Proposal
were adopted, can know exactly what the requested report is supposed to address. Therefore, the
Proposal should be excluded.

B. The'Proposal is Matenially False and Misleading

The Proposal also is excludable because it is false and misleading and violates Rule
14a-9. By asking Cinergy 1o speculate on unknown and unknowable future risks and benefits, the
Proposal falsely and misleadingly implies that Cinergy could issue a meaningful report that goes
beyond the information already given or freely available to shareholders. Additionally, the overall
tone of the Proposal creates the false impression to sharcholders that Cinergy is not taking steps to
reduce emissions, that Cinergy’s public stance on emissions reduction is posing economic risks and
that a change in policy would improve competitiveness and profitability. This ignores Cinergy’s
multitudinous efforts in the environmental area and essentially impugns management by implying
that it is not maximizing profitability and, therefore, not acting in the best interests of Cinergy’s
shareholders.

Finally, the fifth and sixth paragraphs of the Supporting Statement (beginning “U.S.
power plants . . . and “Scientific studies show . . .”) are excludable under Rule 14a-8(i)(3) because
they are, in their entirety, generalized unsupported assertions of fact for which no authority is cited in
the Proposal. See Division of Corporation Finance: Staff Legal Bulletin No. 14 (July 13, 2001)
stating that “‘shareholders should provide factual support for statements in {a] proposal and
supporting statement.”




1I. The Proposal is Excludable under Rule 14a-8(i)(7)

Rule 14a-8(i)(7) allows a proposal to be excluded from a company’s proxy statement
if it “deals with a matter relating to the company’s ordinary business operations.” Pursuant to Rule
14a-8(i)(7), the Staff has consistently permitted the exclusion of proposals that require a company to
prepare a special report on a particular aspect of the conduct of its ordinary business operations, even
if the proposal would not require that the company take any particular action with respect to those

business operations.

In Exchange Act Release No. 34-20091 {August 16, 1983), the Commission
specifically addressed the issue of the excludability under Rule 14a-8(i}(7) (then Rule 14a-8(c)(7)) of
proposals requesting reports on matters which relate to a company’s ordinary business operations.
Paragraph 5 of the Release states:

In the past, the staff has taken the position that proposals requesting issuers to
prepare reports on specific aspects of their business or to form special committees to study a
segment of their business would not be excludable under Rule 14a-8(c)(7). Because this
interpretation raises form over substance and renders (c)(7) largely a nullity, the Commission
has determined to adopt the interpretive change set forth in the Proposing Release.
Henceforth, the staff will consider whether the subject matter of the special report or the
commitiee involves a matter of ordinary business; where it does, the proposal will be
excludable under Rule 14a-8(c)(7).

Cinergy 1s one of the country’s leading public utihties. The types of emissions
referred to in the Proposal are an inherent aspect of Cinergy’s business, as are Cinergy’s efforts to
minimize any resulting financial risks and maximize competitiveness and profitability. In addition,
emissions from Cinergy’s facilities are in compliance with all applicable state and federal permits.
Thus, the report contemplated by the Proposal is precisely the type of report contemplated by
Release No. 34-20091 that the Staff, in-directly analogous circumstances involving shareholder
proposals requesting reports on companies’ environmental matters, has found to be excludable in
accordance with Rule 14a-8(i)(7).

In Duke Power Company (March 7, 1988), the Staff concurred in the omission under
Rule 14a-8(i)(7) of a shareholder proposal requesting that the company report on the environmental
impact of its power plant emissions as weli as its environmental control and pollution protection
devices. In Carolina Power & Light Co. (March 30, 1988), the Staff concurred in the omission undet
Rule 14a-8(i)(7) of a shareholder proposal requesting that the company issue an annual report on the
release of waste and the company’s environmental protection and control activities with regard to
such releases. Similarly, in Pacific Telesis Group (February 21, 1990), under Rule 14a-8(i)(7), the
Staff concurred that the company could omit from its proxy statement a shareholder proposal
requesting that the company seek improved ways of waste reduction and report on it. And, im E.L.
DuPont de Nemours and Company (March 8, 1991), the Staff concurred in the omission under Rule
14a-8(1)(7) of a shareholder proposal requesting that the company accelerate its plans to phase out
chlorofluorocarbon and halon production and prepare a report showmg the increase in research and
development expenditures to accomplish the plan.




It is particularly noteworthy that, when the DuPont shareholder proposal discussed
above resulted.in litigation, the United States Court of Appeals for the District of Columbia Circuit
specifically upheld the exclusion pursuant to Rule 14a-8(i}(7) of the requested report on the basis
that the proponent had not shown that the information sought implicated significant policy issues.
Roosevelt v. E.]. DuPont de Nemours & Co., 958 F.2d 416 (D.C. Cir. 1992) (opinion by Judge Ruth
Bader Ginsberg).

Not only does the Proposal call for a repont on a subject (environmental matters) that
is part of Cinergy’s ordinary business, it requests a report on the financial aspects of that subject,
which also are a part of Cinergy’s ordinary business.

As previously indicated, any known material information that would be covered by
the report already is required to be addressed in MD&A, which, in addition to past and present costs,
must discuss "material commitments for capital expenditures,” "known material trends . . . in. ..
capital resources” and "material events and uncertainties known to management that would cause
reported financial information not to be necessarily indicative of future operating results or of future
financial condition." Regulation 8-K, Item 303(a).

Cinergy's fiscal year MD&A is furnished, as required by Rule 14a-5(ii}, to all
shareholders in its Annual Report. The MD&A and the Notes to Cinergy’s financial statements
(which, of course, also are part of the information provided to sharcholders in the Annual Report)
discuss in great detail currently proposed legislative and regulatory actions which could affect the
company in the environmental area. Shareholders are well aware that Cinergy is likely to incur costs
related to these issues. However, the extent of these costs will depend on what regulations ultimately
are adopted and on what costs are recovered from customers, either through pricing in a deregulated
environment or through the rate structure in a regulated environment. Similarly, as required,
Cinergy’s MD&A and financial statement Notes discuss known material pending and threatened
legal risks. Again, however, the eventual outcome of these matters is unknown.

The Proposal has no time limit or parameters on its request for information on future
economic risks. This is a subject on which Cinergy certainly cannot provide information beyond
what is given in MD&A. Such "information" would be well beyond forward-looking informatton
and into the realm of speculation on future governmental policy and regulatory and legal actions
which, at this time, may not even be contemplated or feasible.

The Staff has consistently taken the position that a proposal relating to the
presentation of financial information in reports to shareholders is a matter of ordinary business. This
Proposal relates to financial information that is required both in the Notes to Cinergy’s financial
staternents and in MD&A, which is an integral part of the financial package that must be furnished to
shareholders. The Proposal is directly analogous to the proposals in J.P. Morgan Chase & Co.
(February 28, 2001) and Willamette Industries, Inc. (March 20, 2001). In each case the Staff
concurred that the proposal was excludable under Rule 14a-8(i)(7) because it related to an
“evaluation of risk” in a report to shareholders.

We do not believe that the Staff’s positions on reports concerning ordinary business
matters (in Cinergy’s case, environmental issues), and particularly on the financial aspects of those
matters, are or should be affected by the Staff"s recent determination not to treat proposals relating to




the expensing of stock options as ordinary business matters. The decision to, or not to, expense
options has the potential to make a material difference in a company’s reported income and on its
financial presentation. (Cinergy announced in July 2002 that it will expense stock options beginning
in 2003.) Also, the expensing decision is black or white; there are no shades of gray. On the other
hand, as discussed at length-above and below in this letter, a report is simply a report and, when it
can only duplicate information already required or available, is of no value. Even more important, a
report on economic risks and benefits enters into the realm of risk evaluation, and the balancing of
often highly uncertain detriments and benefits, that is uniquely the province of management in its
ongoing operation of the business. This is not a proper subject for shareholder action.

Therefore, because the Proposal relates to inherent aspects of Cinergy’s ordinary
business operations, it is excludable under Rule 14a-8(i)(7).

We also note that the StafT has a consistent policy of not allowing revisions under
Rule 14a-8(i)(7). Therefore, if any portion of the Proposal is excludable under Rule 14a-8(i)(7), the
entire Proposal may be excluded. See Kmart Corporation (March 12, 1999), The Warnaco Group,
Inc. (March 12, 1999) and Chrysler Corporation (February 18, 1998).

11I. The Proposal Is Excludable Under Rule 14a-8(1)(10)

Cinergy believes that the Proposal is moot within the meaning of Rule i4a-3(i)(10)
because it has been, and is being, substantially implemented. To the extent possible, Cinergy has
previously provided extensive mformation regarding the topics addressed by the Proposal, and it will
continue to do so. A company need not have implemented a shareholder proposal word-for-word to
avail itsetf of Rule 14a-8(i)(10). See Exchange Act Release No. 34-2009] (August 16, 1983).

The Proponent asks Cinergy to report on the economic risks associated with the
company’s emissions of carben dioxide (CO2), sulfur dioxide (SO2), nitrogen oxide (NOx) and
mercury. However, Cinergy already provides pages of information on these topics in its quarterly
and annual SEC filings. In addition to the Notes to the financial statements and MD&A concerning
past, present and anticipated future costs and regulatory and legal developments, the 2001 Annual
Report’s MD&A section on Environmentai Commiitment and Contingency Issues sets out Cinergy’s
plan for managing the economic risks associated with environmental regulation. The plan includes:
“implementing cost-effective greenhouse gas emission reduction and offsetting activitics; ... funding
research to better understand the causes and consequences of climate change; encouraging a global
discussion of the issues and how best to manage them, and advocating comprehensive legislation for
fossil-fired power plants.” These filings also detail Cinergy's ongoing expenditures to reduce
emissions including its current program of installing state-of-the-art NOx controls at its biggest coal
units. This program involves capital expenditures in excess of $800 million.

In addition to these disclosures, Cinergy also provides extensive public information
regarding its air emissions and its efforts to reduce those emissions. For instance, last year Cinergy
published a report on its environmental track record during the decade of the Nineties. This report,
*A Decade of Progress,” details Cinergy’s progress in addressing key air pollution emissions
including NOx, SO2 and CO2. The report is readily available to both shareholders and the general
public on Cinergy’s website at www.cinergy.com. In the report, Cinergy details expenditures of over
$650 million in the last decade to reduce emissions of NOx and 802, along with its extensive




investments in combined heat and power projects, integrated coal gasification (“IGCC”), fuel cells
and other new energy technologies, and demand management.

In addition, Cinergy publishes an annual environmental report which also discloses
the company’s emissions of 802, NOx, mercury and CO2, and discusses the company’s present
efforts and future plans to reduce these emissions. The 2001 Environmental Progress Report,
released in April 2002 (“Environmental Report”), also is available to shareholders and the general
public on Cinergy’s website at www.cinergy.com. In the Environmental Report’s Letier from the
Chairman, Cinergy’s Chairman, President and Chief Executive Officer James E. Rogers states that
“it is Cinergy’s commitment to produce our essential product more efficiently and with an ever-
lessening impact on our environment.” The next environmental report covering 2002 is currently
being compiled and is slated to be released in the Spring of 2003. ‘

Beyond this disclosure, Cinergy has also led the industry in seeking to create a new
workable set of emission reduction targets for coal-fired power. To this end, Mr. Rogers and
Cinergy’s Vice President for Environment have testified repeatedly before Congress seeking federal
multi-potlutant legislation for coal-fired power plants that will create a road map for additional
reductions of NOx, SO2 and mercury. In one such hearing held in 2001, Mr. Rogers testified before
the Senate Environment and Public Works Committee in favor of including a reasonable CQ2
compenent in multi-pollutant legislation, breaking with the main-stream industry view. In Cinergy's
2001 Annual Report Letter to Stakeholders, Mr. Rogers discussed these efforts to secure long-term
environmental legislation and stated that, “If we succeed, we will have taken steps to improve the
environment while removing much of the uncertainty that surrounds capital investment decisions
associated with coal-fired generation.”

‘Fhese activities are representative of many other actions Cinergy has taken to address
the impact of its emissions of NOx, SO2, mercury and CO2. We can and will provide details of
these actions if the Commission so desires. But the publications and other information discussed in
this letter demonstrate that Cinergy is already undertaking actions, in reporting on risks and on its
public stance, that meet both the spirit and letter of the proposed shareholder resolution.

Finally, the Proposa) asks Cinergy to report on the economic benefits of committing
to a substantial reduction of emissions. As previously discussed, this aspect of the Proposal
essentially is directed to future intangibles. The future of deregulation is uncertain. Customer
choice currently is not an option in two of the three states in which Cinergy operates, and any
attempt to quantify the number of Ohio consumers who might select Cinergy over a competitor
because Cinergy’s energy is cleaner would be pure speculation. As indicated from the information
given above, Cinergy devotes considerable time and resources to being a good environmental citizen.
As does the Proponent, Cinergy hopes that its actions enhance its brand and, indeed, its bottom line.
However, this portion of the Proposal remains moot and substantially implemented because it cannot
be implemented further.

In Houston Industries (March 11, 1985), a shareholder proposal requested that the
company present stockholders with a study "of all major areas of risk of [a nuclear power project]
including, but not limited to, decommissioning, waste disposal, potential licensing problems, and
potential cost of cancellation.” At the time of the proposal, studies addressing the shareholder
concerns were publicly available at relevant state and federal offices. Further, the company had




summarized information from one of the studies in a previous quarterly report to shareholders and, in
its letter to the Division, the company stated that the shareholders "will similarly be apprised 1n the
future.” The Staff took a no-action position in this instance, where the information sought by the
shareholder was already available in studies that were in the public realm and about which the
company had already communicated with shareholders, and would continue to do so. See also,
McDonald's Corporation (March 11, 1991) and Niagara Mohawk Power Corporation (February 16,

1995).

Because all the information that the Proposal seeks Cinergy to report to shareholders
already exists in the public domain or is communicated directly to shareholders, Cinergy believes the
Proposal is moot and therefore excludable under Rule 14a-8(i)(10).

* * *




In conclusion, for the reasons set forth above, Cinergy respectfully requests your
advice that no enforcement action will be recommended if the Proposal is omitted from the proxy
solicitation materials for the 2003 Meeting. Should the Staff disagree with the conclusions reached
in this letter, we would appreciate the opportunity to confer with you before the issuance of a
response.

If you have any questions or desire any further information, please contact the
undersigned at {513) 287-3023.

Sincerely yours,
e / me‘/

erome A. Vennemann
General Counsel

Enclosure

ce: Rev. William Somplatsky-Jarman
Mission Responsibility Through Investment




Exhibit A

2003 CINERGY SHAREHOLDER RESOLUTION
WHEREAS: ‘

In 2001 The Intergovernmental Panel on Climate Change concluded that “there is new and stronger
evidence that most of the warming observed over the last 50 years is attributable to human activities.”

In 2001 the National Academy of Sciences stated that the “degree of confidence in the IPCC assessment
is higher today than it was 10, or even 5 years ago... there is general agreement that the observed
warming is real and particularly strong within the past 20 years.”

The United States government’s “Climate Action Report — 2002,” concluded that global climate change
may harm the country. The report highlights risks to coastal communities in the Southeast due to sea
level nise, water shortages throughout the West, and increases in the heat index and frequency of heat
waves.

In July 2002, eleven Attomeys General wrote President Bush, outlining their concern over the U.S.
Climate Action Report’s failure to recommend mandatory reductions of greenhouse gas emissions. They
declared that States are being forced to fill the federal regulatory void through state-by-state regulation
and litigation, increasing the ultimate costs of addressing climate change. They urged a reconsideration of
his regulatory position, and adoption of a “comprehensive policy that will protect both our citizens and
our economy.”

U.S. power plants are responsible for about two-thirds of the countiy’s sulfur dioxide emissions, onc-
quarter of its nitrogen oxides emissions, one-third of its mercury emissions, approximately 40 percent of
its carbon dioxide emissions, and 10 percent of global carbon dioxide emissions.

Scientific studies show that air pollution from U.S. power plants causes tens of thousands of premature
deaths and hospitalizations, hundreds of thousands of asthma attacks, and several million lost workdays
nationwide every year from pollution-related ailments.

Standards for carbon dioxide emissions and other air pollutants are emerging across multiple froats.
Ninety-six countries have ratified the Kyoto Protocol, requiring carbon dioxide reductions.
Massachusetts and New Hampshire have enacted legislation capping power plants emissions of carbon
dioxide and other air pollutants. In June 2002 the Senate Environment and Public Works Committee
passed a bill secking to cap emissions from the generation of electric and thermal energy.

We believe that taking early action on reducing emissions and preparing for standards could better
position companies over their peers, including being first to market with new high-efficiency and low-
emission technologies. Changing consumer preferences, particularly those relating to clean energy, should
also be considered.

Inaction and opposition to emissions control efforts could expose companies to reputation and brand
damage, and regulatory and litigation risk.

RESOLVED: That the Board of Directors report (at reasonable cost and omitting proprietary information)
by August 2003 to shareholders on (a) the economic risks associated with the Company’s past, present,
and future emissions of carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions, and the
public stance of the company regarding efforts to reduce these emissions and (b) the economic benefits of
committing to a substantial reduction of those emissions related to its current business activities (i.e.
potential improvement in competitiveness and profitability).
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PAUL M. NEUHAUSER
Artorney at Law (Admitted New York and lowa)
1253 North Basin Lane
Siesta Key
Sarasota, FL 34242
Tel: (941) 3496164 Email. pmnevhauser(@aol com

February 3, 2003

Securitics & Exchange Commission
450 Fifth Street, N.W.
Washington; D.C, 20549

Att: Grace Lee, Esq.
Office of the Chief Counsel
Division of Corporation Finance

Re: Shareholder Proposal Submitted to Cinergy Corporation
Via fax
Dear Sir'Madam:

[ have been asked by The Presbyterian Church (USA) (referred to hereinafter as
the “Proponent™), which is a beneficial owner of shares of common stock of Cinergy
Corporation (hereinafter referred to either as “Cinergy” or the “Company™), and which
has submitted a shareholder proposat to Cinergy, to respond to the letter dated December
23, 2002, sent to the Securities & Exchange Commission by the Company, in which
Cipergy comtends that the Proponent’s sharcholder propaosal may be excluded from the
Company's year 2003 proxy statement by virtue of Rules 14a-8(iX3), 14a-8(iX7) and
14a-8(i)X 10).

[ have reviewed the Proponent’s sharcholder proposal, as well as the aforesaid
letter semt by the Company, and based upon the foregoing, as well as upon a review of
Rule 14a-8, 1t is my opinson that the Proponent’s sharcholder proposal must be included
in Cinergy’s year 2003 proxy staternent and that it is not exciudable by virtue of any of
the cited rules.

The proposal calls for the Company to report an the production of global warming
gases and toxic emissions by its operations.
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1

RULE 14a-8(iX7)

In order for a shareholder proposal to be excludable by virtue of Rule 14a-8(iX7).
the proposal must ot only pertain to a oatter of ordinary company business, but it must
also fail to raise a significant policy issue, Thus, Rel 3440018 (May 21, 1998) states:

However, proposals relating to such matters but focusing on sufficicntly

significant socisl policy issues. . . generally would not be considered to be

excludable, becanse the proposals would transcend the day-to-day business

matters and reise policy issues so significars that it would be appropriate for a
. shareholder vote.

The Swtaff has consistently ruled that sharcholder proposals relating to global
warming raise sech importam policy consideration that Rule 14a-8(1X7) is inapplicable to
them. American Srandard Companies, Inc. (March 18, 2002); Occidental Petrolewn
Corporatior (March 7, 2002), Citigroup, Inc (February 27, 2002); Exxon Corporation
(January 30, 1990). Since in Citigroup the registrant, in sharp contrast to Company, was
not a company whose operations made a major contribution to global warming, « fortiori,
the Proponent’s sharcholder proposal raises an important policy issue for Cipergy.

On the merits of why global warming is a significant policy issue for registrants,
we refer the Staff to the extensive discussion of that topic in the letters by the
undersigned ta the Staff, which appear in 2002 SEC No Act. LEXIS 396 (the Americari
Standard Companies, Inc. no-action letter of March 18, 2002 ) and in 2002 SEC No Act.
LEXIS 352 (the Occidental Petrolevm Covporation no-sction letter of March 7, 2002).

RULE 14a-8(iX(3)
A

We do not believe that there is any ambiguity in the Proponent’s request. In
answer to the question at the bottom of page 2 of the Company's letter, the proposal deals
not only with the types of matters which might be included in the Company’s 10K, but
also with the infonmation which is described in the final two paragraphs of the whercas
clause, including, for example, reputation risk.

Furthermoare, not all economic risks are quartifiable, and even those types of soft
information which the Company claims to be “quantifiable” are not really quamifiable in
aay real scnse, but mther simply best guesses, Various other types of economic risks,
such as reputation risk, are not, so far as we arc aware, quantifiable a1 all. That docs not
make thern any less real. Nor are shareholders unable to understand what is bemng asked
for when a request is made to the Company to discuss possible reputation risk resulting
from its course of action of inaction. (With respect to the reality and materiality of
reputation fisk, we draw the attention of the Staff to the letter, dated May 8, 2001, from
Acting Chairman Unger to Congressman Wolf)
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If the Staff were to believe that the Company’s second point (concerning
punctuation) was well taken, the Proponent would be willing to amend the resolution to
make it clear that the report is supposed to address (1) the economuc risks associated with
emissions and (2) the public stance of Cinergy regarding the reduction of emissions.

B.

We do not believe that the sharcholder proposal rule requires proponents
to include (in the form of the proposal which appears in the proxy statement) citations for
all factual statemcnts made. Instead, it has been the Staff practice to require that such
suppoart be supplied to the registrant so that the registrant can check the accuracy of the
statement. Nevertheless, were the Staff to request that one or more of these citations be
placed in the form of the proposal actually included in J&I’s proxy statement, we would,
of course, be pleased to comply.

The statistics in the fifth whereas clausc are derived, with respect to sulfur dioxide
and nitrogen oxides, from information avaitable from the EPA on its website (set

. Www.epa gov/airtrends (airtrends quality reports (2001)); with respect to carbon dioxide

cmissions, from informanon available from the Encrgy Information Agency of the
Department of Encrgy on its website (see www.eia.doe. gov/, aer (annual energy
review 2001)) and, for international comparisons, International Energy Agency, World
Encrgy Outlook, 2002, part D, page 413; with respect to mercury emissions,
“Benchmarking Air Emissions of the 100 Largest Electric Generation Owners in the U S,

- 20007, available at www.ceres.org/pdt/emissigns.

The statements in the sixth whereas clause are from “The Particulate-Related
Health Benefits of Reducing Power Plant Emissions”, Abt Associates (October 2000) or
its shortened version “Death, Discasc & Dirty Power: Mortality and Health Damage Due
to Air Pollution from Power Plants” {October 2000), cach available at www.cleartheair
.org. or at cta policy. net/fact/mortality.

RULE 14a-8(1)X10)

.Th: Company has failed to carry its burden of proof to show that the Proponent’s
shareholder proposal is moot,

The Proponent has requested information with respect to:
1) past, present and future emissions of four types of pollutants;

2) the public stance of the company regarding efforts to reduce these four
pollutants;
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3} economic benefits which may accrue in competitiveness and
profitability fiom a substantial reduction in poliutants.

The Company makes no cantention that it has provided any information with
respect to item (3).

As to item (2), the only information cited by the Company as having been made
available to its sharcholders is the statement, quoted in the first full paragraph at the top
of page 7, that “1t is Cincrgy’s commitment to produce our essential product more
efficiently and with an ever-lessening impact on our environment”. We do not believe
that & simple platitude constitates compliance with the Proponent’s request for
information.

With respect to item (1), the Company has provided some information, but by no
means all that has been requested  Although its 2001 Environmental Progress Report
gives the actual quantitics of emissions of the four pollutants, there is little in the way of
projections of future emissions nor is there is a complete discussion of the economic risks
associnted with these emissions or attempts to reduce them, other than a reference to
prajected expenditures of $300 million over the next several years to comply with EPA
rules. Furthermore, the SEC filed documents do not provide the information requested.
For example, although the Company cites its quarterly reports, an examination of its most
recent 10Q (for the quarter ended September 30, 2002) reveals that it contains little of the
information requested by the Proponent. It has about nine pages of footnotes on
environmental matters. However, these pages talk only about existing regulations and
litigation abowt the validity of these regulations. There is almost no forward looking
information in the notes, and there certainly is no discussion of the advantages and
disadventages of going beyond the regulatory requirements. Similarly, the MD&A has
three paragraphs under the heading “Environmenta) Issues’, all of which refer either to
actions by the EPA or to litigation over EPA rules. Ino the MD&A found in Cinergy’s
10K for 2001, there are approximately two pages devoted to Environmental Commitment
and Contiagency 1ssucs, but, with one exception, the MD&A talks only about regulatory
matters and lawsuits about regulatory matters. The exception is a short discussion of the
Kyoto treaty, which discussion is quoted in the Company’s lctter in the second paragraph
of its discussion of Rulc 14a-8{i)(10). In the 10K financials, Footnots 13 (¢) thru (f)
contains much the same type of information found in the financials in the 10Q (i.e. the
subsections are entitted “Ozone Transport Rulemakings”, “New Source Review [by the
EPA]", “Beckford Station Notice of Violation” and “EPA Agreement”). Once again, the
focus is exclusively on regulatory compliance without any discussion of pro-active
possibilities available to the Company.

As can be scen, there is almost nothing of a forward looking nature in response to
item (1) of the Proponent’s sharcholder proposal. Similarly, there is even less with
cespect to itern (2) and absolutely nothing with respect to item (3). Since the Company
has made available but a small fraction of the requestad infarmation, it cannot be decmed
to have substantially implemented the proposal. ‘
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For the foregoing reasons, the Proponcnts shareholder pmpo;al 1s not excludable
by virtue of Rule 14a-9(i)10) )

In conclusion, we request the Staff to inform the Company that the SEC proxy
rules require depial of the Company’s no action request We would appmcmtc your
telephoaing the undersigned at 941-349-6164 with respect to any questions in connection
with this matter or if the staff wishes any fucther information, Faxes can be reczived at
the same number. Please also note that the undersigned may be resched by mail or
express delivery at the letterhead address (or viz the email address).

y truly yours,
{2 /)
aul M. N
| Attor.ncya.tLaw

cc: Jerome A Veonemann, Esq.
Rev. William Somplatsky-Jarraen
Sister Pat Wolf
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




ConocoPhillips (Feb. 1, 2006)




DIVISION OF
CORPORATION FINANCE

AT A T A
Tull R. Florey o
Baker Botts L.L.P.
Ome Shell Plaza
910 Louisiana
Houston, TX 77002-4995

Re:  ConocoPhillips
Incoming letter dated December 22, 2005

Dear Mr. Florey:

C—'I

K

‘UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

S ’““T*JFebruaryl 2006

Acti /219/

Section:

Rule:___ /5 AKX
Public

Availability: é/ /;)m A

T"TTT Thisis in response to your letter dated ‘December 22, 2005 concerning the
shareholder proposal submitted to ConocoPhillips by the SEIU Master Trust; CHRISTUS
Health: Catholic Healthcare West; the Maryknotl Sisters of St. Dominic, Inc.; the
Missionary Oblates of Mary Immaculate; the Benedictine Sisters of Mount St.
Scholastica; the Sisters of St. Joseph of LaGrange; the Sisters of the Order of St.
Dominic; the Unitarian Universalist Association; and the MMA Praxis Mutual Funds.
We also have received a letter on the proponents’ behalf dated January 17, 2006. Our
response is attached to the enclosed photocopy of your correspondence. By doing this,
we avoid having to recite or summarize the facts set forth in the correspondence. Copies
of all of the correspondence also will be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Enclosures

ce: Paul M. Neuhauser
1253 North Basin Lanc
Siesta Key
Sarasota, FL. 34242

Sincerely,

=

Eric Finseth
Attomey-Adviser




February 1, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  ConocoPhillips
Incoming letter dated December 22, 2005

The proposal requests that the board of directors review and report to shareholders
on the economic effects of the HIV/AIDS, tuberculosis and malaria pandemics on thc
company’s business strategy and initiatives to date.

There appears to be some basis for your view that ConocoPhillips may exclude
the proposal under rule 14a-8(i)(7), as relating to ConocoPhillips’s ordinary business
operations (i.c., evaluation of rAisk). Accordingly, we will not recommend enforcement
action to the Commission if ConocoPhillips omits the proposal from its proxy materials

- -in reltanee-en-rule HMa-8{i)(7: Inreaching-this-position, we have-not found it necessary

to address the alternative basis for omission upon which ConocoPhillips relies.

Sincerely,

-

Mark F. Vilardo
Special Counsel
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. HOUSTON
2685 0EC 28 PH 5: 50 T +1713.229.1234 YONDON
B FAX 17122201522 MOSCOW
L CE LT ThIEF COUNSEL www bokerbotts. com MNEW YCRK
CORPORATION FINANCE RYADH
December 22, 2005 WASHINGTON
001349.0165 Tull R. Florey
) 713.229.1379
FAX 713.229.2779
BY HAND tull floroy@bakecholts.com
Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

PUBLIC Ry miot COFY

Re:  Sharcholder Proposals of SEIU Master Trust ef al. — Securities Exchange Act of
' 1934 — Rule 14a-8

Ladies and Gentlernen:

On behalf of ConocoPhillips, a Delaware corporation (the “Company”), and in
accordance with Rule 14a-8(j) under the Securitics Exchange Act of 1934, as amended (the
“Exchange Act”), we are filing six copies of (1) this letter, (2) each proposal in the form of a
proposed shareholder resolution and statement in support thereof (individually, a “Proposal” and
collectively, the “Proposals™) submitted to the Company by SEIU Master Trust, Sisters of the
Order of St. Dominic, Benedictine Sisters of Mount St. Scholastica, Unitarian Universalist
Association of Congregations, Catholic Healthcare West, Missionary Oblates of Mary
Immaculate, Christus Health, Sisters of 8t. Joseph of LaGrange, MMA Praxis Mutual Funds, and
Maryknoll Sisters of St. Dominic, Inc. (collectively, the “Proponenis™) and (3) all
correspondence between the Company and the Proponents relating to the Proposals. From
November 22 to 28, 2005, the Company received a facsimile or letter from each of the
Proponents transmitting the Proposals and requesting inclusion in the Company’s proxy
statement and form of proxy for the 2006 Annual Meeting of Stockholders (the *Proxy
Materials™). For the Staff’s convenience, we have also enclosed a copy of each of the no-action
letters referred to herein. One copy of this letter, with copics of all enclosures, is being
simultaneously sent to each of the Proponents.

On behalf of the Company, we hereby respectfully request your advice that the
Division of Corporation Finance will not recommend any enforcement action to the United
States Securities and Exchange Commission (the “Commission™) if, in reliance on certain
provisions of Rule 14a-8, the Company excludes the Proposals from the Proxy Materials.

Description of the Proposals

The Proposals are in the form of a resolution requesting the Company to “review
the economic effects of the HIV/AIDS, tuberculosis and malarie pandemics on the company’s

HOU03:1047913.7
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business sirategy, and its initiatives to date, and report to shareholders within six months
following the 2006 annual meeting. We sugpest that this report, devefoped at reasonable costs
and omitting proprietary information . . . [i]dentify the impacts of these pandemics on the
company . . . [and] [i]nform sharcholders of our company’s global HIV/AIDS policy.”

Basis for Exclusion
The Proposals May Be Excluded Pursuant to Rule 14a-8(i)(7).

Under Rule 14a-8(iX(7), a sharcholder proposal may be excluded if it deals with a
matter relating to a company’s ordinary business operations. In Exchange Act Releage No. 34-
40018 (May 21, 1998) (the “1998 Release”), the Commission noted that the policy underlying
the ordinary business exclusion is to “confine the resolution of ordinary business problems to
management and the board of dircctors, since it is impracticable for sharcholders to decide how
to solve such problems at an annual sharcholders meeting.” The Commission cited two central
considerations in applying the ordinary business exception, and, as described below, the
Company belicves that the Proposals implicate both considerations and therefore should be
excludable pursuant 1o Rule 14a-8(i%(7).

First, the Commission stated that “[clertmin tasks are so fundamental to
management’s ability to run a company on a day-to-day basis that they could not, as a practical
matter, be subject to direct shareholder oversight™ and such proposals may therefore be excluded.
Several examples of such activities were provided, including management of the company’s
workforce, preduction decisions and retention of suppliers. The Company believes that the
Proposals relate to such activities,

The Company is an international, integrated encrgy company with the following
core worldwide activities: petroleum exploration and production; petroleum refining, marketing,
supply and transportation; natural gas gathering, processing and marketing; and chemicals and
plastics production and distribution. The Company cmploys approximately 36,000 employees in
more than 40 countries in North America, Europe, Africa and Asia. In making its operational
decisions, the Company’s management regularly considers a wide variety of business and
economic risks that may affect the Company's operations, including the availability of a
technically proficient and healthy workforce. The effects of the HIV/AIDS, tuberculosis and
malaria pandemics are integral to that consideration and therefore are already taken into account,
along with a host of other complex factors, by the Company’s management in making
operational decisions in the ordinary course of business. For example, the Company has
established more than 40 clinics in 10 countries in order to respond to employee health needs that
arise during the work day. Moreover, for employees in higher health-risk situations, cither due
to the remoteness of their location or the potential for exposurc, the Company conducts risk-
based pre-placement and periodic medical examinations. The Company has also launched a
global wellness program — MyHealth — which provides educational resources to employees to
help individuals identify potential health risk factors and the actions they can take to reduce
them, learn the necessary steps to improve and protect their health, and make positive lifestyle
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choices. The Company has recognized the effects of endemic diseases such as HIV/AIDS,
tuberculosis and malaria and is currently exploring approaches to address issues surrounding
endemic diseases relevant to its employees, their familics and the communities where they live
and work. The Company has also long maintained an anti-discrimination policy both in its
hiring practices and in providing health coverage to its employees, including treatment for
HIV/AIDS, and is committed to ensuring that employees have access to confidential testing and
treatment for all medical conditions. The Company has taken such extensive action in its
ordinary course of business because it knows that a healthy work force is productive and lowers
health care costs for employer and employee alike.

The second consideration cited by the Commission was “the degree to which the
proposal seeks to *micro-manage’ the company by probing too decply into matters of a complex
nature upon which shareholders, as a group, would not be in a position to make an informed
judgment.” The Commission elaborated on this consideration, saying that there would more
likely be a basis for excluding proposats that would be unduly onerous or intrusive with respect
to a company’s ordinary business operations, including those proposals involving “intricate
detail” or secking “to impose specific time-frames or methods for implementing complex
policies.” The Company believes that actions requested by the Proposals would constitute such
an undue intrusion upon the Company’s ordinary business operations.

The nature and structure of the Company’s business and industry are extremely
complex. As a result, the Company constantly reviews its operations to manage a broad
spectrum of risks, which forces the Company to react quickly to market changes in order to
remain competitive. In anticipation of such short time horizons for decision making, the
Company’s management makes a concerted effort to monitor as many societal and governmental
components of its worldwide operations, including health care and health policy issues, as
possible. Although the Proposals seem to be based on the premise that the economic effects of
HIV/AIDS, tuberculosis and malaria on the Company’s business can be meaningfully considered
in isolation, the complexity of the Company’s worldwide operations makes such individual
consideration inberently problematic, if not impossible. Consequently, shareholder review of
these economic effects almost inevitably will involve shareholders scrutinizing a variety of daily
decisions made by the Company in managing its intcrnational operations. The Company’s
shareholders, being as a group less familiar with the other considerations that must bear on the
Company’s decision making than is thc Company’s management, are not in a position to be able
either to place the risks highlighted by the Proposals in appropriate perspective or to make an
informed decision about their cffects on the Company. As such, the intrusiveness of the actions
contemplated by the Proposals with respect to the day-to-day deliberative processes of the
Company’s management far outweighs any theorctical benefit that might be gained from
stockholder oversight as to a single factor in Company decision making.

The Company’s view of the Proposaly is consistent with previous guidance
provided by the Staff on similar proposals and in Staff Legal Bulletin No. 14C (June 28, 2005).
For example, in American International Group, Inc. (“AlG”) (available February 19, 2004), the
Staff concurred that AIG could exclude a proposal requesting that the board of directors review
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and report on the “cconcmic effects of HIV/AIDS, tuberculosis and mataria pandemics on the
company's business strategy” because it called for an evaluation of risks and benefits. Likewise,
in Texas Instruments Incorporated (“TT*) (available January 28, 2005), the Staff allowed a
proposal calling for a review and report to shareholders within six (6) months following the
annual meeting of the “economic effects of HIV/AIDS, tuberculosis and malaria pandemics on
the company’s business strategy” to be excluded for the same reason. The Staff has similarly
permitted exclusion in cases involving analogous proposals relating to various subjects on the
grounds that the proposals entailed an assessment by management of benefits and risks. See,
e.g., The Dow Chemical Company (available February 23, 2005) (allowing exclusion of proposal
requiring report on environmental problems); Wachovia Corporation (available January 28,
2005) (allowing exclusion of proposal requiring report on effects of global warming on the
registrant’s business); Xcel Energy Inc. (available April 1, 2003) (allowing exclusion of proposat
requiring report assessing effects of registrant’s emissions of pollutants). The Proposals seek an
evaluation of risks by the Company that is analogous (in the case of AIG and TI, almost
identical) to those sought in these and similar cases, and the same analysis should therefore apply
to the Proposals.

We acknowledge that, in the 1998 Release, the Staff noted that proposals relating
10 ordinary business opemations that focus on sufficiently significant social policy issues
generally would not be considered excludable because the proposals would transcend day-to-day
business matters and maise policy issues so significant that they would be appropriate for a
sharcholder vote. Although the Proposals, like the proposals excluded in AIG and TI, relate in
part to larger social issues, the Staff granted no action relief in each of the foregoing precedents
and should do so here as well. Because the Proposals focus on the internal economic effects of
the pandemics, which requires analysis of risks and liabilities of these pandemics on the
Company's business strategy, they are properly excludable under Rule 14a-8(i}7).

The fact that the Proposals ask the Company to preparc and make available to
sharcholders a report within six months of the 2006 Proxy Statement does not insulate the
Proposals from exclusion as an asscssment of company risk. In Exchange Act Release No. 34-
20091 (August 16, 1993), the Commission stated that where proposals request that companics
prepare reports on specific aspects of their business, “the staff will consider whether the subject
matter of the busincss report involves a matter of ordinary business” and “where it does, the
proposal will be excludable.” Accordingly, the Staff has consistently permitted the exclusion of
proposals seeking the preparation of reports on matters of ordinary business. See, e.g., Texas
Instruments Incorporated (available January 28, 2005); The Mead Corporation (available January
31, 2001).

For the foregoing rcasons, the Company believes that the Proposals may be
omitted from the Proxy Materials in accordance with Rule 14a-8(i}(7) because the Proposals
relate to the ordinary business operations of the Company.
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Duplicate Proposals May Be Exciuded Pursuant to Rule 14a-8(i)(11).

If the Commission is unable to concur with the Company’s decision to exclude
the Proposals on the grounds described above, the Company requests confirmation that the
Commission would not recommend enforcement action if the Company excludes the Proposals
submitted by Proponents other than Christus Health, which first submitted a Proposal, pursuant
to Rule 14a-8(i)(11) because the duplicate Proposals submitted by each of such other Propeonents
are substantially identical to the Proposal submitted by Christuis Health, as evidenced by the text
of the Proposals attached hereto.

Conclusion

For the forcgoing reasons, the Company respectfully requests your advice that the
Division of Corporation Finance will not recommend any enforcement action to the United
States Securities and Exchange Commission if, in reliance on certain provisions of Rule 14a-8§,
the Company excludes the Proposals from the Proxy Materials. The Company presently intends
to file its definitive Proxy Materials for the 2006 Annual Meeting with the Commission on or
about March 21, 2006.

If the Staff has any questions with respect to the foregoing, or if additional

information is required in support of the Company’s position, please call the undersigned at
(713) 229-1379.
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Please acknowledge receipt of this letter and the enclosure by date-stamping the
enclosed copy of this letter and returning it to our waiting messenger.

Very truly yours,
BAKER BOTTS L.L.P.

o LY

Tull R. Florey N

cc:  SEIU Master Trust (by Fed-Ex)
Sisters of the Order of St. Dominic (by Fed-Ex)
Benedictine Sisters of Mount St. Scholastica (by Fed-Ex)
Unitarian Univergalist Association of Congregations (by Fed-Ex)
Catholic Healthcare West (by Fed-Ex)
Missionary Oblates of Mary Immaculate (by Fed-Ex)
Christus Health (by Fed-Ex)
Sisters of St. Joseph of LaGrange (by Fed-Ex)
MMA Praxis Mutual Funds (by Fed-Ex)
Maryknoll Sisters of St. Dominic, Inc. (by Fed-Ex)

Elizabeth A. Cook
ConocoPhillips
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November 22, 2005

E. Julia (Judy) Lambeth
Corporate Secretary
ConocoPhillips

600 North Dairy Ashford
Houston, TX 77079

Dear Ms. Lambeth:

Ag areligious-sponsored Health Caie System, we seek to reflect our values in our investment
decisions. We are concerned about the financial impact of the HIV/AIDs pandemic in Africa,

India, and in other emerging markets on shareholder value.

Therefore, [ am authorized to notify you of our intention to co-file the enclosed resolution, for
presentation, consideration and action by the stockholders at the next annual meeting. We are
filing in suppost of the resolution sponsored by the Service Employees International Union. We
hereby support its inclusion in the proxy statement in accordance with Rule 14a-8 of the General
Rules and Regulations of the Securities Exchange Act of 1934,

Our portfolio custodian will send you a letter verifying that we are beneficial owners of at least
$2,000 worth of common stock in ConocoPhillips. It is our intention to keep these shares in our
purtfolio at least until after the annual meeting.

We ho pe our company will have acted positively by the time the proxy statement cornes due at

- the printer so that this resolution will prove unnccessary. We would urge you to contsct Steve
Abrecht, Service Employees liitcmational Union, if youbeheve that dialogue might be helpful.
His tclephonc number is (202)639-7612. . )

~ Yours tru[i: '

. Donna M. Meyer, Ph.D.
System Dlrccmr Community Health

DMM:tlp -
Enclosute

cc: Louise Milone, Susan Mlkﬁ, Julie Wokatj}

2600 Noah Laop Wast | Houston | X 1mez
Tel 113.681.8877




REPORT RELATED TO GLOBAL HIV/AIDS-TB-MALARIA PANDEMICS

ConocoPhillips
Resotved:
Shareholders request that our Board review the economic effects of the HIV/AIDS, tuberculosis and malaria
pendemics on the company’s business strategy, and its initistives to date, and repori 1o shareholders within six
months folfowing the 2006 annual mecting. We suggest this report, developed at reasonable costs and omitting
proprictary information:

- Identify the impacts of these pandemics on the company.
- Inform sharcholders of our company’s global HIV/AIDS policy.

Supporting Statement:
¥

In 2004, 39.4 million were infected with HIV, an all-time high, and 3.1 million died from the discase. While two-
thirds of global HIV cases remain in sub-Saharan Africa, infections are rising in avery rogion of the world, India, for
example, now has at least five million peopls living with HIV. [n addition, iberculosis kills two million per year
and malaria a further million, [ndia and Russia have the steopest increagos in HIV infoction and are highly exposed
to malaria and tuberculosis, respectively.’

The economic impact of these discases can be immense. Actording to the Council on Foroign Relations, 11 African
countries will lose over 10% of their workforves by the end of 2006, “an astoynding figurs that implies stark
econamic consequences.” Malaria alons is responsible for a ‘growth ponalty’ of up to 1.3% of GNP per year in some

countries.}

We believa that HTV/AIDS, Tuberculosis and Malaria can materially impact the emerging markets in which our
company operates.

A recent repont by UBS and F&C Asset Management, HIV/AIDS Beyond Africa 2005, found that “there is sufficient
evidenco to suggest that the presence of HIV/AIDS in the workplace adversely affects company profit margine.” In
some cages “the impact of HIV/AIDS on profitability can be substantial™ The report adds this guidance; “We
ballevo any company operating in, or looking to expand into, aras of HIV prevalenco should, at a minimum, be able
to domonstrate that it has considerod and evahuited the possible effects of the dlsease on its operations.”™

" Severel large-cap finma are making reporting on infections discases best practice. The Bill & Molinda Gates
Foundation has funded sn HIV/AIDS Resource Documont at the Global Roporting Initiative (:GRI). Companies such
as Procter & Gamble and Ford Motor Company have offoctively used this reporting standard, .

In 2004, 98% of Coca-Cola sharcholders appioved a stmilar Board-supported resclution. Coca-Cola's subsequent
report notes, “the moral and business imperatives are of equal Importance™ I regponding to H[_VIA[DS.' )

These companies” experience demonstrates such reports aeed not bs onorous, In our opinion, shareholders must
fully understand the threats posed by these diseasss t6 make informed assessments'of our compary’s valuo.

. - UNAIDS State of the Epidemic 2005; and Global Fund to Fight AIDS, TB & Malaria Status Report 2003.
* Council on Foreign Relations HIV and Natlonal Security 2005; and WHO Roll Back Malaria website.
*? Global Reporting Initiative website; Ford Motor Compaay HIV/AIDS Report 2005; and Procter & Gamble
HIV/AIDS In Sowuh Africa 2005.

* Coca-Cola AIDS in Africa 2004 and correspondence with Coca-Cola invostor rolations.




Exxon Mobil Corp. (Mar. 18, 2005)




UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

| W/e
£ 33 ‘?\
G

DIVISION OF
CORPORATION FINANCE

March 18, 2005

Thomas F. Lemons, Jr.

Counsel .
Exxon Mobil Corporation Act: /7;7/
5959 Las Colinas Boulevard Section:

Irving, TX 75039-2298 Rule: 7

Public

Availability: \f&/;(éﬂﬁ’

Re:  Exxon Mobil Corporation
Incoming letter dated January 20, 2005

Dear Mr. Lemons:

This is in response to your letter dated January 20, 2005 concerning the
shareholder proposal submitted to ExxonMobil by Green Century Capital
Management, Inc., David F. Cunningham, Antonia Clark, Martha H. Davis and
William C. Saunders. We also have received a letter on David F. Cunningham’s behalf
dated March 7, 2005. Our respense is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponents.

In connection with this matter, your attention is dirécted to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding sharcholder
proposals.

Sincerely,

wadm a ¢pm9m-.n

Jonathan A. Ingram
Deputy Chief Counsel

Enclosures

cc:  Michael Leone
Green Century Capital Management, Inc.

29 Templo Place Sulte 200 PUsLIC REFERENCE COPY

Boston, MA 02111




March 18, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Exxon Mobil Corporation
Incoming letter dated January 20, 2005

The proposal requests a report on the potential environmental damage that would
result from ExxonMobil drilling for oil and gas in protected areas and the implications of
a policy of refraining from drilling in those areas.

We are unable to concur in your view that ExxonMobil may exclude the proposal
under rule 14a-8(i)(3). Accordingly, we do not believe that ExxonMobil may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(3).

We are unable to concur in your view that ExxonMobil may exclude the proposal
under rule 14a-8(i)(7). Accordingly, we do not believe that ExxonMobil may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(7).

We are unable to concur in your view that ExxonMobil may exclude the proposal

under rule 14a-8(i)(10). Accordingly, we do not believe that ExxonMobil may omit the
proposal from its proxy materials in reliance on rule 14a-8(1)(10).

Sincerely,

Kurt K. Murao
Attomey-Advisor




Exxon Mobil Corporation . Thomas F. Lemons, Jr.

5959 Las Caolinas Boulevard . Counsel . ~
Irving, Texas 75039-2298 . . ~ <

972 444 1421 Telephone T - - . e
972 444 1437 Facsimile - o ( U —7, o

Ex¢onMobil

January 20, 2005

VIA NETWORK COURIER

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N'W.

Washington, D.C. 20549 .

Re: Securities Exchange Act of 1934 — Section 14(a); Ruic 14a-8
'Omission of Shareholder Proposal Regarding Oil and Gas Drilling in Protcctcd

and Sensmve Areas

et

) Genl]emenfand Ladies: -7 -

Enclosed as Exhibit 1 are copies of correspondence between David F. Cunningham and
Exxon Mobil Corporation regarding a shareholder proposal ("Proposal”) for ExxonMobil's
upcoming annual meeting. Exhibit | also includes copies of correspondence between co-filers of
the Proposal and ExxonMobil. We intend to omit the Proposal from our proxy material for the
meeting for the reasons explained below. To the extent this letter raises legal issues, the following

1s my opinion as counsel for ExxonMobil.

The Shareholder Proposal

The Shareholder Proposal is set out in its entirety in Exhibit 1. The resolution is as
follows:

RESOLVED, shareholders request that the independent directors
of the Board of ExxonMobil prepare a report, at reasonable cost
and omitting pmpnctary information, on the potential
environmental damage that would result from the company drilling
for oil and gas in protected areas such as TUCN Management
Categones I-IV and Marine Management Categories I-V, national
parks, monuments, and wildlife refuges (such as the Arctic
National Wildlife Refuge), and World Heritage Sites. The report
should consider the implications of a policy of refraining from
drilling in such areas and should be available to investors by the
2006 annual meeting.




Securities and Exchange Commission
January 20, 2005
Page 2

Reason for Omission - Proposal Relates to Ordinary Business Operations -
Rule 14a-8G)(7)

_ We believe the Proposal can be omitted on the basis of recent staff precedents holding
that proposals regarding the evaluation of risks and benefits are matters of ordinary business. At
its heart, that is precisely what the current Proposal requests: a report on the risks and potential
benefits faced by ExxonMobil in connection with oil and gas drilling in sensitive areas.

The Proposal calls for a report on the potential environmental damage that would result
from the Company drilling in protected areas and the implications of a policy to refrain from
dnlling in such areas. The third Whereas clause of the Proposal references a "need to study and
report on the impact on our company's value from decisions to do business in sensitive areas or

areas of high conservation value..."

The second paragraph of the Supporting Statement in the Proposal also states that "there
is a need to study and disclose the impact on our company's value from decisions to do business
in sensitive and protected areas” and that the proposed report "would allow shareholders to
assess the risks created by the company's activity in these areas as well as the company's strategy

for managing these risks."

Similar proposals were held excludable last proxy season on ordinary business grounds,
and we believe the same arguments apply to the current Proposal regarding ExxonMobil. See
American Intemnational Group, Inc. (available February 11, 2004) {proposal requesting the
company to prepare a report providing a comprehensive assessment of the company's strategies
to address the impacts of climate change on its business may be excluded as relating to the
company's ordinary business operations (i.e., evaluation of risks and benefits)); Newmont
Mining Corporation (available February 4, 2004) (proposal requesting the board to publish a
comprehensive report on the risk to the company's operations, profitability, and reputation from
social and environmental liabilities could be excluded as relating to the company's ordinary
business operations (i.e., evaluation of risk)); and The Dow Chemical Company (available
February 13, 2004) (proposal requesting the board to publish a report on costs of remediation or
liability related to toxic substances relates to ordinary business (i.e., evaluation of risks and
lLabilities)).

, For these reasons, we believe the Proposal may be excluded because it relates to matters
of ordinary business.

Reason for Omission of Proposal - Vague and Indefinite (Rule 14a-8(i)(3)

If the staff disagrees that the Proposal can be omitted because it relates to ordinary
business operations, the Company believes that it may nevertheless be omitted pursuant to Rule
14a-8(1)(3). This rule provides that a proposal may be omitted.if it is contrary to any of the
proxy rules, including Rule 14a2-9, which prohibits materially false and misleading statements in
proxy soliciting materials. Thc requxrcments of the Proposal that the Company prepare a report
relating to "protected areas” are vague, indefinite, and therefore, potentially misleading.




Securities and Exchange Commission
January 20, 2005
Page 3

While the Proposal gives examples of the types of "protected areas” that should be
studied, the Proposal does not define or explain terms such as "JUCN Management Categories I-
IV," "Marine Management Categories I-V," or "World Heritage Sites," and therefore does not
provide shareholders with sufficient information upon which to make an informed decision since
most shareholders would not understand the scope or coverage of the proposed report.
Moreover, the Proposal is not limited to those enumerated types of areas. Further, even if the
"universe" of areas to be studied were more precisely defined, it would be impossible to know
what a generalized study of the type seemingly requested in the Proposal would include.

Biodiversity assessments and decisions regarding the conduct of our operations in
environmentally sensitive areas must be location and ecosystem-specific to be meaningful rather
than the generalized approach suggested by this Proposal. Each prospective exploration and
development area has unique characteristics and sensitivities requiring site-specific scientific
evaluation and risk assessment. ExxonMobil's approach requires a thorough and systematic
assessment of environmental and other impacts prior to conducting drilling or other operations.

For these reasons, we believe that neither the sharcholders voting on the Proposal nor the
directors implementing it would be able to determine with any reasonable certainty what actions
or measures the Proposal requires. Therefore, we believe the Proposal is vague and indefinite

and should be excluded.

Similar proposals have been found excludable on vagueness and indefiniteness grounds.
See The Kroger Co. (available March 19, 2004) (proposal requesting the company to preparea .
sustainability report based on the Global Reporting Initiative's sustainability reporting guidelines
may be excluded because it is vague and indefinite) and Dean Foods Company {available

February 25, 2004) (similar to proposal for The Kroger Co. above.).

Reason for Omission of Proposal - Proposal has been substantially implemented - Rule 14a-

8()(10)

Although we believe the Proposal should be excluded because it deals with ordinary
business operations and is, in any event, vague and indefinite, we also believe that ExxonMobil
has already substantially implemented what could realistically be required by any fair
interpretation of the Proposal. As described above, a generalized report of environmental
impacts in all potentially "sensitive" areas around the world would be meaningless. The only
way to realistically determine the impact of drilling in sensitive areas is to conduct a precise and
thorough systematic assessment of environmental and other impacts prior to drilling or
conducting other operations in a specific area. And, in fact, that is precisely the approach
ExxonMobil takes each time it plans drilling or other operations in a new area.




Securities and Exchange Commission
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Page 4

ExxonMobil recognizes the protection of biodiversity ~ the variety and complexity of life
— as an important conservation issue that presents broad challenges to society. We belicve that
we have consistently demonstrated our ability to operate responsibly in sensitive areas by
implementing scientific, practical, and sustainable solutions. Protecting biodiversity is part of
our environmental management system and 1s considered during business planning across all

aspects of our operations.

ExxonMobil's Environment Policy (copy enclosed as Exhibit 2) appropriately and
adequatcly addresses the potential issues raised by this Proposal The Environment Policy
confirms ExxonMobil's commitment to continuous efforts to improve environmental
performance and provides definitive standards for the conduct of all our activities. Further, our
Operations Integrity Management System provides the systematic and disciplined framework to
manage safety, health, environment, and security risks in our operations and to promote
exemplary execution of our policies and standards. A key element of the implementation of this
framework is the systematic assessment, using scientific methods, of environmental aspects and
impacts of proposed work (often called an Environmental Assessment), which identifies’
potential environmental and socioeconomic impacts both of the planned work and the altemative
of not undertaking the work. These together form the content of the evaluation that would be
required by any fair reading of the shareholder Proposal.

Biodiversity conservation remains a focus area for the Corporation. Over the last two
years, an internal work group has identified several actions to strengthen awareness of
conservation requirements, including further integration of our practices in ecosystem protection
into our management system discipline. Our approach is closely aligned with the twelve
recommendations highlighted in the internationally-recognized "Energy and Biodiversity
Initiative.” ExxonMobil remains an active participant in the Biodiversity Working Group
sponsored jointly by the International Petroleum Industry Environmental Conservation
Association and the International Association of Oil and Gas Producers.

ExxonMobil will continue to communicate with shareholders and the public about our
environmental conservation work through our annual Corporate Citizenship Report (copy of
2003 report enclosed as Exhibit 3) and on the Company's website. The enclosed Corporate
Citizenship Report, for example, includes some information on biodiversity giving examples of
efforts to protect biodiversity (see page 9). We belicve the additional report requested by this
Proposal would be duplicative to the assessments and documents already prepared. The Proposal
should be excluded because we have substantially implemented what any fair reading of the
Proposal could require. : :

If you have any questions or require additional information, please contact me directly at
972-444-1421. In my absence, please contact Jim Parsons at 972-444-1478.

Please file-stamp the enclosed copy of the letter and return it to me in the enclosed, self-
addressed, postage-paid envelope. In accordance with SEC rules, I also enclose five addmonal




Securities and Exchange Commission

January 20, 2005
Page 5

copies of this letter and the exhibits. A copy of this letter and exhibits is being sent to the
proponent. Copies of this letter are also being sent to the proponent's representative and each co-

filer.

TFL:clt
Enclosures

¢ (w/encl.):

Proponent: _
Mr. David F. Cunningham

5039 Route 22A
Benson, VT 05743

¢ (w/o encl.):

Proponent’s Representive:

Mr. Rian F. Fried

President

Clean Yield Asset Managemcnt
" 3 Garvin Hill Road
Greensboro, VT 05841

Co-filers:

Ms. Antonio Clark .
3118 Madeline Street
Qakland, CA 94602

Ms. Martha H. Davis
5050 South Afbion Street
Littleton, CO 80121

Mr. Michael Leone

Green Century Capital Management, Inc.

29 Temple Place, Suite 200
Boston, MA 02111

Mr. Steve Lippman [William Saunders]

Senior Social Research Analyst
Tnllium Asset Management
4233 Thackeray Place NE, #A
Seattie, WA 98105

Very truly yours,

D s Leare. o




. Garvin Hill Road .
. Greensboro, VT 05841
{800) BO9-6439
: Faox: (B02) 533-2907

M. H. H. Hubble, VP Investor Relations

Exhibit 1

P.O. Box 117

www.cleanyield.com

December 22, 2004 |
SHAREHOLDER PROPOSAL

VIA USPS OVERNIGHT DELIVERY
| | | DEC 27 2004

NO, OF gH ‘R"-'S

and Corporate Sccretary ARE S
" Exxon Mobil Corporation o - DISTR;BUT;ON; HHH: FLR: REG:
5959 Las Colinas Boulevard ST JEF:DGH:sMp -

Irving TX 75039-2298

Re:’ David G. Heﬁry communiqilé,‘l'2!14'10; Proxy-proponent eli gibility; .
- Shareholder’s status as sponsor of resolution : :

Dear Mr. Hubble:

In response to a request made in the captioned letter from Exxon Mobil Corporation, we
enclose herein further documentation of Mr. David F. Cunningham’s beneficial
ownership of Exxon Mobil common stock in quantity and duration sufficient to establish
his eligibility to submit a shareholder resolution. Specifically, you will find enclosed a
letter from the holder of record, Charles Schwab & Co., confirming Mr. Cunningham’s
continuing 1,542-share beneficial ownership position, and specifically referencing the
year-long period prior to the December 13, 2004 date of filing. In addition, we have
enclosed copies of several of Mr. Cunningham’s monthly statements from Schwab, to
underscore that his ownership has not changed. (As a point of fact, Mr. Cunninghiam has -
owned these XOM shares for decades.) - '

Separately, we wish to clarify that David F. Cunningham is a fall sponsor of the
previously filed shareholder resolution entitled: Qil and Gas Drilling in Protecred and
Sensitive Areas.

David G. Henry’s Jetter contains the following statement: “Since the proxy rules do not
address co-sponsonng of proposals, we will assume that Green Century Capital
Management, Inc. will be the sponsor of this proposal.” While Mr. Cunningham has
indeed agreed to have Green Century Capital Management serve as an unofficial
“coordinator” as a matter of convenience, and though the two resolutions are identical,

PRlVNCIPLES AND PROFITS WORKING TOGETHER

9 #rintad on Becyciad P ier




Mr. Cunningham’s submission is independent of Green Century’s submission, and Mr.
Cunningham in no way abdicates his position as shareholder-sponsor. In fact, whether or
not a representative from Green Century Capital Management is present at the Exxon
Mobil annval meeting later this year, Mr. Cunningham, or his legal designee, intends to
be present to ensure this resolution is introduced as required.

In order that there be no confusion about Mr. Cunningham's uncompromised status, we

ask that all correspondence related this shareholder proposal be directed both to him at
5039 Route 22A, Benson, VT 05743, and 10 me at the letterhead address.

Si&w
' 'RianF. Fried, President :

Ce:  DavidF. Cunningham
Michael 1 eone, Green Century Capital Management

Encs:




Oil and Gas Drilling in Protected and Sensitive Areas

WHEREAS, biodiversity is being lost at an alarming rate and that there Is a need to preserve the
Earth’s remalning species of plants and animals.

WHEREAS, protected and sensitive areas are essential for supporting biodiversity. Qil and gas drilling
and development in these areas are likely to have negative impacts on bicdiversity. For example, the
U.S. Department of the Interior estimates that oil and gas drilling in the coastal plain of the Arctic
National wildlife Refuge will displace or damage up to 40 percent of the Porcupine River Caribou herd,

- threaten denning areas for polar bears, and disturb ecasystems that support more than 120 species of

. migratory birds. The company has already started drilling off of Sakhalin Island in eastern Russia.

The Sakhalin I project, which is being developed by Exxon Neftegaz Limited, will adversely impact the
world's last remaining Western Pacific grey whales and important fisheries including Pacific 'salmon;

WHEREAS, as shareholders, we believe there is a need to study and report on the impact on our
company’s value from declsions to do business in sensitive areas or areas of high conservatlon value
(ecologically sensitive, blologvcally rich or enwronmentafly sensitive cultural areas).

WHEREAS, preserving sensitive ecosystems will enhance our company's image and reputation w;th
- consumers, elected officials, current and potential employees, and investors; -

WHEREAS, some of our major competitors have already enacted such a policy and are members of the
Energy Biodlversity Initiative,

RESOLVED, shareholders request that the independent directors of the Board of ExxonMobil
prepare a report, at reasonable cost and omitting proprietary information, on the potential
environmental damage that would result from the company drilling for oil and gas in
protected areas such as JUCN Management Categories I-IV and Marine Management
Categories I-V, national parks, monuments, and wildlife refuges (such as the Arctic National
Wildlife Refuge), and World Heritage Sites. The report should consider the implications of a
policy of refraining from drilling in such areas and should be available to investors by the

2006 annual meeting.

_Supporting Statement

We agree with the company when it states "ExxonMobil recognizes the protection of biodiversity - the
variety and complexity of life - as an important conservation issue that presents broad challenges to

society.”

We welcome this interest in biodiversity, and as shareholders we strongly believe, in addition to
recognizing the issue, there is a need to study and disclose the impact on our company’s value from’
decisions to do business in protected and sensitive areas. This would allow sharehalders to assess the
risks created by the company’s activity In these areas as well as the company's strategy for managing
these risks.

Vote YES for this proposal, which will improve our company s reputation and make ExxonMobiI a
leader In promoting biodiversity.




Ford Motor Company (Mar. 2, 2004)




SER UNITED STATES '
& SECURITIES AND EXCHANGE COMMISSION
' : WASHINGTON, D.C. 20549-0402

DONVISION OF
CORPORATION FINANCE

March 2, 2004

Peter J. Sherry, Jr,
Ford Motor Company
One American Road Act: I q
P.O. Box 1899 Section: , A
Dearborn, M1 48126 Rule: A -
Re:  Ford Motor C ‘ Public 3
e: ord Motor Company Availability: m
Incoming letter dated January 15, 2004 voilability

Dear Mr. Sherry:

This is in response to your letters dated January 15, 2004, February 9, 2004, and
February 20, 2004 concerning the shareholder proposal submitted to Ford by Carl Olson.
‘We also have received letters from the proponent dated January 26, 2004 and
February 12, 2004. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,
Bt 7l e
Martin P. Dunn
Deputy Director
Enclosures
cc:  Carl Olson

P.O. Box 6102 PUBLIC REFERENCE COPY

Woodland Hills, CA 91365




March 2, 2004 .

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Ford Motor Company )
Incoming letter dated January 15, 2004

The Proposal recommends that the board publish annually a report to the
stockholders entitled “Scientific Report on Global Warming/Cooling” that includes
detailed information on temperatures, atmospheric gases, sun effects, carbon dioxide
production, carbon dioxide absorption, and costs and benefits at various degrees of
heating or cooling.

There appears to be some basis for your view that Ford may exclude the proposal

" under rule 14a-8(i}(7) as relating to ordinary business operations (i.c., the spccific method
of preparation and the specific information to be included in a highly detailed report).
Accordingly, we will not recommend enforcement action to the Commission if Ford
omits the proposal from its proxy materials in reliance on rule 14a-8(i)(7). In reaching
this position, we have not found it necessary to address the alternative bases for omission
upon which Ford relies.

Sincerely,
:?u] &4&&7»«—)”

Daniel Greenspan
Attorney-Advisor




CARL OLSON
P.O. Box 6102
Woodland Hills, California 91365
818-223-8080 '

l(
YA

February 12, 2004
Chief Counsel

Office of Corporation Finance
Securities and Exchange Commission
450 Fifth Street NW

Washington, D. €. 20549

Re: Ford Motor Company stockowner proposal

Dear Sir:

This is in reply to a letter to you dated February 9, 2004,
from Peter J. Sherry, Jr., Secretary of Ford Motor Company
reqgarding my proposal for action at the upcoming annual meeting.

The concerns that Mr. Sherry brought up do not present any
substantial defects.

' 1. Ford bhas for a long time been making studies and
pronouncements about “global warming”. It should be obvious
that Ford has a competent scientific staff that has adopted some
set of temperature measurements upon which to base these studies
and pronouncements. Otherwise Ford could not be representing
intelligently whether global warming or cooling were occurring.
My proposal’s section on “What Temperatures” merely asks for a
description of what measurements that Ford is using in its
studies about global warming. It could not be construed to
require Ford to go out and conduct a separate set of temperature
readings around the world. If Ford has been confident in using
the temperature data from outside sources, my proposal does not
in any way question that judgment, nor does it call for any
other temperature measuremerits to determine what temperatures
are involved. It repeatedly defers to Ford staff’s judgment.

2. There is no attempt to change the substance (or plain
meaning of) my proposal. If any clarifying language were
needed, I would be happy to include it.

3. Mr. Sherry says that somehow my proposal requires that
Ford, in the proposed report, include items other than my (a},
{b), and (c) for “What Temperatures”, such as the methodology
and the external sources. This additional background is
entirely within Ford staff’s discretion to bolster its
explanation of how it views global warming/cooling.

4. Mr. Sherry complains about my use of the future tense.
The proposal is aimed at the future, i.e., after the 2004 annual
meeting. That’s why the “would be” verb is used. It is
entirely possible that Ford would be using the same set of
temperature readings in the future as it is using today; but
again that is a scientific judgment for Ford’s staff to make.




5. There is no “micro-management” involved in the
proposal, including the section on temperatures. The items of
(a), {b), and (c) are very basic information: in order to see how
“global” the global warming/cooling data are. Ford is not
required to make any of the measurements. Presumably its
external sources provide their methodology, which would at
minimum include the (a), {(b), and (¢).

6. Mr. Sherry again misstatements my proposal, “.Ford is
apparently to conduct all of the other tests to issue the
reports that are called for in the Proposal.” This objection
was not made in his previous letter. Againr, the Proposal
language is clear that Ford’s staff has discretion to use
whatever sources and methods it wants. It already is doing so
in its current studies and pronouncements. So, it is not
something that Ford could not do in a report to the stockowners.

7. Mr. Sherry asserts, “Any determination of whether Ford
has the scientists, statisticians, instruments, and capital
necessary to conduct all of the tests to confirm whether or not
global ‘warming or cooling exists is an every day business
decision that should not be subject to shareholder review.”
Again, my proposal does not require Ford “to conduct all of the
tests..”, and it certainly does not require a “determination of
whether Ford has the scientists..” If Ford has not had the
scientific capacity to make its many studies and pronouncements
on global warming/cooling in the past several years, then this
is a significant admission about the integrity of those studies
and pronouncements. But I don’t think that Ford’s staff is
incompetent in this area, and I don‘t think Mr. Sherry intended
to impugn Ford staff’s competence.

8. There is nothing vague, ambiguous, or susceptible to
various interpretations. The proposal gives Ford’s staff
appropriate discretion to include what it thinks best about each
area. We stockowners just want to know what Ford thinks about
the six noted subject areas in the proposed report. We want the
benefit of Ford’s own scientific insight into this significant
economic, business, social, and political issue.

You are urged not to allow the intended omission, and let
the stockowners to decide for themselves. Mr. Sherry has
acknowledged that Ford’s stockowners have previously been
allowed to vote on proposals on various aspects of the global
warming/cooling subject. Ford’s management may have objected to
their inclusion, but apparently they were fit for stockowner
review. My proposal asks for an objective presentation without
trying to prejudice the outcome of the proposed report.

Sincerely,

(o Ol o~

Carl Olson

Cc: Mr. Peter J. Sherry, Jr.




Gorct fgtor Comprany,

Peter J. Sherry, Jr.
Secretary

February 20, 2004
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- Securities and Exchange Commission ,
Division of Corporation Finance 8= =
Office of the Chief Counsel 20 A
450 Fifth Street, NW. :::C L i:':}
- Washington, D.C. 20549 = 0 'l;?]
Re:  Omission of Shareholder Proposal Submitted by Mr. Carl Olson o 2SN

| . S oo O
Ladies and Gentlemen: 825 —
R
(thc

Reference is made to the letter dated February 12, 2004, of Mr. Carl Olson

““Proponent”) in' response to the letter of Ford Motor Company ("Ford” or.the
"Company") dated February 9, 2004 and the No-Action Request of Ford dated January
15, 2004, regarding the Proponent's shareholder proposal requesting the Company to
produce a scientific report on global warming/cooling (the "Proposal”).. The Proponent

has again asked the Division of Corporation Finance (the "Staff") of the Securities and

" Exchan ge Commission ("SEC") to deny Ford’s No-Action Request.

Similar to Mr. Olson's Janvary 26 letter, Ford views the Proponent's latest letter as
another attempt to recast the Proposal in an attempt to avoid no-action relicf. Ford does
not wish to take more of the Staff's time 10 respond point-by-point to Mr. Olson's letter.
We believe that the arguments made in our No-Action Request of January 15, 2004 and -
our letter of February 9 provide ample reasons to exclude the Proposal on the grounds
that (i) it is so inherently vague and ambiguous as to be misleading in violation of proxy .
rules under Rule 14a-8(i)(3) because it is contrary to Rule 14a-9; (ii) it deals with matters
relating to the Company's ordinary business under Rule 14a-8(i)(7); and (iii) it is beyond
the power of the Company or its Board of Directors to implement under Rule 14a-8(i)(6).
-We respectfully request the Staff to concur in the Company’s No-Action Request of

January 15, 2004,

If you have any questions, require further information, or wish to discuss this
matter, please call Jerome Zaremba (313-337-3913) of my office or me (313-323-2130)

Very truly yo

Jid

Peter J. Sherry, Jf.

Wortd Headquarters
One American Road, Dearborn, Michigan 48126-2798 USA
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~ Mr. Carl Olson




CARL OLSON
P.O. Box 6102
Woodland Hills, California 91365
818-223-8080 - =
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January 26, 2004 N

Chief Counsel S
Division on Corporation Finance i
Securities and Exchange Commission
450 Fifth Street NW

Washington, D. C. 20549

Re: Ford Motor Company stockowner resolution
Dear Sir or Madam:

This is in response to a letter dated January 15, 2004, to
you from Peter J. Sherry, Jr., Secretary, Ford Motor Company, in
which he indicates the management's intention to omit my
"Resolution on a Scientific Report on Global Warming/Cooling"
from the proxy materials for the upcoming annual meeting of
stockowners. He cites three reasons for omission. MNone are _ .
valid, and the resolution' shou’ld fiot be omitted. ’

1. "Mc. Sherry asserts that the resolut;on requires Ford to
make. a determination on whether’ global warming" or "global
coollng has occurred or is occurring, and that Ford is incapable
of doing so. However, Ford already makes numerous statements to
the stockowners and the public about "global warming” or "global
cooling” and we must presume that Ford's scientists have an
informed basis upon which to make such statements. If Ford
thinks that some matters about global warming/ccoling are
ambiguous or are beyond the six areas that my resolution
specifies, it can simply include such discussion in the. report.
My resolution intentionally provides Ford with discretion to
include "any other infoxrmation that Ford staff deems relevant”.

Mr. Sherry erroneously states, "In order to implement the
Proposal, the Company would have to expend a tremendous amount of
" capital to hire a team of scientists, purchase scientific :
instruments, and conduct a myriad of tests in order to determine
whether or not global warming or cooling exists." On the
contrary, my resolution item "1. What temperatures” merely asks
Ford expliecitly to state what temperature basis it uses to define
and discuss "global warming” and "global cooling”, and does not
ask for Ford itself to conduct the measurements.

Mr. Sherry admits that global warming issues" are well
within significant social policy issues for stockowners
intelligently to consider. A responsible discussion on any issue
must start out with the definition of terms--a concept that is
solidly grounded in all law. Otherwise we stockowners would have
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no way of knowing what Ford was talking about when it issues
statements, provides testimony, or makes decisions on "global
warming issues”. This is not "micro-management".

2. Mr. Sherry asserts that the resolution is somehow
"vague, ambiguous, and susceptible of various interpretations.”

Under "1. What temperatures" Mr. Sherry implies that my
resolution states that "the Company would be required to take
multiple temperature readings at different times of the day over
a given time period, different locations, and/or different
altitudes.” This is not the case. It does not require Ford
itself to take any temperature readings. I assume that Ford
currently is not taking any such temperature readings in its
discussion of "global warming issues", but nevertheless feels
completely confident in some other source’'s temperature readings
to make responsible statements to the stockowners and public. My
resolution merely asks Ford to tell the stockowners what method
that such the outside source(s) use to report on the various
global temperatures under discussion. Mr. Sherry does not argue
that these outside sources refuse to provide Ford clear and
simple methodology descriptions of their temperature
measurements. '

- Under "2. What Atmospheric Gases" Mr. Sherry complains that
the resolution does not specify the amount of temperature degrees
that should be used. The resolution explicitly leaves this up to
the discretion of Ford's scientists: "Relevant ranges of percent
increases/decreases shall be determined by Ford staff.”

Depending upon whatever ranges that Ford's staff decides upon for
each of the atmospheric gases, then the resulting temperature
change would be shown. It's not the other way around in this
section about "global warming/cooling” that the change in
temperature is causing a change in the atmospheric gases. If
Ford is saying such is the case, then I would be willing to amend
my resolution to state that it use increments of 0.1 degree
Fahrenheit.

Under "6. What Costs/Benefits” Mr. Sherry complains: "Is it
strictly an economic analysis or should the Company take into
account societal costs and benefits?” My resolution says what it
means in item 6: "economic costs and benefits". My resolution
does not call upon Ford to report on any "societal costs and
benefits" or "extinction or proliferation of certain species of
animals” or "aesthetic value of the possible loss or creation of
forests, islands, deserts, lakes, ponds, rivers, or glaciers”.
Ford's staff can make whatever analyses it want on these aspects
as it wishes, but they are not a required part of my proposed
report.

3. Mr. Sherry asserts that the resolution cannot be
implemented by Ford because it is too vague (paragraph 2 above)
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and Ford "does not presently have the scientific resources to’
implement the Proposal”. As stated above, the resolution does
not call upon Ford itself to take the measurements of
temperatures. Rather, it notes Ford already has staff which
evalunates global warming/cooling for statements to the
stockowners and public, for providing testimony, and for making
business decisions. My resolution does not call for anything
beyond the power of Ford easily to effectuate.

As you can see, Mr. Sherry's arquments are completely
without merit, and I urge you not to allow the intended omission.

Sincerely,

(aR Ols—~

Carl Olson

cc: Peter J. Sherry, Jr.




‘Division of Corporation Finance

<>

Ford Motor Company . One American Road
P.O. Box 1899
Dearbom, M:ghlgan 4'&‘128

Securities and Exchange Cornmission

Office of the Chief Counsel
450 Fifth Street, NW.
Washington, D.C. 20549

Re:  Omission of Shareholder Proposal Submitted by Mr. Cart Olson

Ladies and Gentlemen:

Reference is made to the letter dated January 26, 2004, of Mr. Carl Olson (the
"Proponent") in response to the No-Action Request of Ford Motor Company ("Ford" or the
"Company") dated January 15, 2004, regarding the Proponent's shareholder proposal -
requesting the Company to produce a scientific report on global warming/cooling (the
"Proposal”). The Proponent has asked the Division of Corporation Finance (the "Staff") of
the Securities and Exchange Commission ("SEC") to deny Ford's No-Action Request.

With regard to the Proponent’s assertions in his letter of January 26, it seems that
Mr. Olson is belatedly recasting the Proposal in an attempt o avoid no-action relief. If Mr. -

-. Olson was merely asking that Ford explicitly disclose the temperature methodology. used by

external source(s) that Ford used to define global warming or cooling, the Proposa] could

. have directly asked Ford to disclose that information. Indeed, Mr. Olson states in his

January 26 letter that the Proposal "notes Ford already has staff which evaluates global
warming/cooling for statements to the stockowners and public, for providing testimony, and
for making business decisions.” A thorough review of the Proposal, however, indicates no-
such acknowledgement by Mr. Olson of Ford having staff that performs those functions.

We request that the Staff maintain its consistent policy of not allowing revisions under
Rule 14a-8(i)(7). See Kmart Corporation (March 12, 1999), The Warnaco Group {(March 12,
1999} and Chrysler Corporation (February 18, 1998).

Likewise, the Proposal makes no mention of Ford disclosing the methodology used
by external sources, nor the identity of the sources, it allegedly used to determine its
statements and policies regarding global warming. If Mr. Olson was truly interested in
Ford disclosing the methodology used by external sources in determining whether or not

" global warming exists, would he not also want those sources identified so that their

credibility could be judged? Additionally, the Proposal states under “1. What
Temperatures” that "[t]his temperature measurement would be the one used to determine
whether there is 'global warming' or 'glebal cooling'." (emphasis added.) If Mr. Olson
wanted to know the methodology that Ford had used to determine its stance on global
warming, why is the quoted statement cast in the future tense? Would not the past tense
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be more appropriate? The future tense indicates clearly that Mr. Olson expects Ford to
conduct the temperature measurements.

Despite the Proponent's contentions, Ford maintaing that a plain reading of the - -
Proposal clearly requests the Company to conduct temperature measurement tests to
determine the existence of global warming or global cooling. To the extent the Proponent
now asserts otherwise, we view that as additional evidence of the Proposal's vagueness and
ambiguity of the type Rule 14a-9 was intended to exclude.

If, however, we take the Proponent at his word — that the Proposal is merely asking
that Ford disclose the methodelogy used by external sources that the Company has used in
determining whéther global warming exists - then the Proposal represents the type of
shareholder micro-managing that Rule 14a-8(i)7) was intended to prevent. A company
cannot be required to disclose the methodology used to make every day business decisions.
To analogize, the safety of Ford products is a significant issue to the Company and its
sharcholders. It is undéniable, however, that the methodology used to determine the
-appropriate safety devices on a vehicle is an every day businéss decision that cannot be
subject to the micro-managing of shareholders.

Although Mr. Olson now states that he was only interested in other sources’
methodology of temperature measurements, Ford is apparently to conduct all of the other
tests to issue the reports that are called for in the Proposal. As Mr. Olson states, he allows
Ford staff, not external sources, great flexibility in determining "relevant ranges of percent
increases/decreases™ under "What Atmospheric Gases.” Ford staff, not external sources,
must make estimates of the current annual global production of carbon dioxide into the
atmosphere from a myriad of sources. Ford staff, not external sources, must make
estimates of current annual global absorption of carbon dioxide from the atmosphere by -
several sources. Ford staff, not external sources, must determine the effects of the percent
increase/decrease in radiation from the sun on global warming and cooling. Ford staff, not
external sources, must determine the relevant costs and benefits of global warming and
cooling. Any determination of whether Ford has the scientists, statisticians, instruments
and capital necessary to conduct all of the tests to confirmn whether or not glebal warming
or cooling exists is an every day business decision that should not be subject to shareholder
review. Accordingly, as stated in the Company’'s No-Action Request of January 15, the
Proposal is excludable under Rule 14a-8(1)X7).

Ford has included in its previous proxy materials shareholder proposals related to
global warming issues and intends to include such a resolution in its 2004 proxy materials.
‘These proposals have requested that the Company report on various aspects of Company
operations that produce greenhouse gases and how the Company intends to reduce
emissions of such gases. We view these proposals, that request Ford to report on the extent
to which its operations affect a significant policy issue (i.e., global warming), as
fundamentally different from the Proposal — one that requests Ford to expend scarce
resources to conduct a myriad of tests in order to make an independent determmatmn
‘whether a significant policy issue even exists.

Additionally, the Company based its No-Action Request, in part, on the fact that the
" Proposal is vague, ambiguous and susceptible to various interpretations. Although we list
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several questions left unanswered by the Proposal, it was by no means an exhaustive list.
Mr. Olson's response that it all is left to the discretion of Ford staff does not abselve the
Proposal of its inherent vagueness and ambiguities. Rule 14a-8(a) defines a shareholder
proposal as a recommendation ‘that the company take action and that the proposal state as
clearly as possible the course of action the shareholder believes the company should follow.
If the Company conducted the temperature measurement tests that Mr. Olsen now says the -
Proposal never required, it would not have taken the course of action Mr. Olson now claims
he intended (i.e., disclogure of the methodology of external sources). Clearly, this s
persuasive ewdence that the Proposal is so inherently vague and ambiguous that the
Company cannot understand the actions it is expected to take. The Proponent has failed to
state clearly the course of action he desires the Company to follow. _

‘Rather than providing reasons to deny no-action relief, we view the Proponent's
letter of January 26 as providing additional evidence that the Staff should concur in Ford's
intention to exclude the Proposal on the grounds stated in the Company s No-Action
Request of January 15. '

If ybu have any questions, require further information, or wish to discuss thlS
matter, please call Jerome Zaremba (313-337-3913) of my office or me (313-323-2130).

Very truly yours %
Peter d. Sherry Jr.

ce:  Mr. Carl Olson (via Federal Express)




" Ford Motor Company One American Road
: P.O. Box 189%

Dearbarn, Michigan 48126

January 15, 2004

- Securities and Exchange Commission

Division of Corporation Finance e e

Office of the Chief Counse] ' ' e

450 Fifth Street, N-W, AP
Washington, D.C. 20549 . R

Re:  Omission of Shareholder Proposal Submitted by Mr Carl Olson

Ladies and Gentlemen: s
IS
: Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934,
as amended (the "Act"), Ford Motor Company ("Ford" or the "Company”) respectfully
requests the concurrence of the staff of the Division of Corporation Finance (the "Staff") of
the Securities and Exchange Commission (the "Commission”) that it will not recommend
any enforcement action to the Commission if the shareholder proposal described below is
-omitted from Ford's proxy statement and form of proxy for the Company's 2004 Annual
Meeting of Shareholders (the "Proxy Materials"). The Company's Annual Meeting of
Shareholders is scheduled for May 13, 2004. '

Mr. Carl Olson, a shareholder of Ford (the "Proponent"), has submitted for inclusion
in the 2004 Proxy Materials a proposal and supporting statement recommending that the
Company publish a "Scientific Report on Global Warming/Cooling” (see Exhibit 1; the

"Proposal"). The Company proposes to omit the Proposal from its 2004 Proxy Materials for -

the following reasons:

. The Proposal is excludable under Rule 14a-8(1)(7) because it deals with matters
relating to the Company's ordinary business operations. ’

. The Proposal is excludable under Rule 14a-8(i)(3) because it is contrary to Rule 14a-
9, which prohibits materially false or misleading statements in proxy soliciting

‘materials,

. The Proposal is excludable under Rule 14a-8(i)(6) because it is beyond the power of
the Company or its Board of Directors to implement.
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The Proposal Deals with Matters Relating to the Company's Ordinary Business
Operations '

Rule 14a-8(i)(7) permits a company to omit a proposal if it deals with a matter
relating to the company's ordinary business operations. In Exchange Act Release No. 34-
40018 (May 21, 1998), the Commission stated:

The policy underlying the ordinary business.exclusion rests on two central
considerations. The first relates to the subject matter of the proposal. Certain tasks
are so fundamental to management's ability to run a company on a day-to-day basis
that they could not, as a practical matter, be subject to direct shareholder oversight.

B

However, proposals relating to such matters but focusing on sufficiently significant
social policy issues (e.g., significant discrimination matters) generally would not be
considered to be excludable, because the proposals would transcend the day-to-day
business matters and raise policy issues so significant that it would be appropriate
for a shareholder to vote. .

The second consideration relates to the degree to which the proposal seeks to "micro-
manage" the company by probing too deeply into matters of a complex nature upon
which shareholders, as a group, would not be in a position to make an informed

judgment.

The Company agrees that Company plans for addressing global warming issues
present a significant social policy issue that would not normally be excludable (see
American Standard Companies, Inc. (March 18, 2002)). The Company does, however, take
issue with the Proposal's requirement that the Company make the determination of
whether global warming or cooling exists. Under "1. What Temperatures" of the Proposal,
the Proponents requests the Company to report on various temperatures and states that

. “[t]his temperature measurement would be the one used to determine whether there is

'global warming' or 'global cooling'.”

The Company is in the business of manufacturing, selling, and financing
automobiles. It has the obligation to comply with laws and regulations made by
governmental entities at the local, state and national level in the United States and
elsewhere around the world. The Company's decision whether or not to question or confirm
a particular determination on whether global warming or cooling exists, whether made by a
government, private organization, or other group or person, is a governmental
affairs/scientific issue that is strictly within the ordinary business of the Company. There
may be a myriad of reasons why a company accepts a policy decision or other determination
on certain matters. It would cause havoc for companies to have such decisions subject to
examination by shareholders. This is just the type of micro-management by shareholders
that Rule 14a-8(i)(7) was meant to prevent. See Duke Power Company (March 7, 1988),
Carolina Power & Light Co. (March 30, 1988); Pacific Telesis Group (February 21, 1990);
and E.I. DuPont de Nemours and Company (March 8, 1991).



Additionally, the Company has limited resources and must decide how best to
expend those resources in order to create value for shareholders. In order to implement the
Proposal, the Cornpany would have to expend a tremendous amount of capital to hire a
team of scientists, purchase scientific instruments, and conduct a myriad of tests in order to
determine whether or not global warming or cooling exists. Governments and private
institutions all over the world have expended billions of dollars studying this exact issue.
The Company believes that the decision of whether to expend additional capital to either
confirm or disprove previous scientific studies regarding global warming or cooling is an
ordinary business decision that is fundamental to management's ability to run the
Company on a day-to-day basis. The Company does not believe such a decision to expend
scarce capital for such purpose involves a significant social policy. Accordingly, Ford
believes that the Proposal may be omitted under Rule 14a-8(iX7). (See Chrysler
Corporation (December 18, 1987) where the Staff concurred in the exclusion of a proposal.
that required Chrysler to expend capital to conduct research to determine the feasibility of
producing and marketing electric cars as relating to‘ordinary business operations under
then Rule 14a-8(c)(7).) As in Chrysler, the Proposal requires Ford to conduct an intensive
study of the existence or non-existence of global warming or cooling that would require the
allocation and expenditure of considerable corporate assets. The Proposal clearly concerns
the allocation of funds for research — an ordinary business operation — and may be omitted

from Ford's Proxy Materials under Rule 14a-8(i)(7).
The Proposal Violates the Proxy Rules (Rule 14a-8(i)(3) and Rule 14a-9)

Rule 14a-8(i)(3) permits an issuer to omit a shareholder proposal from its proxy
materials if the proposal is contrary to the Commission's proxy rules, including Rule 14a-9,
which prohibits false or misleading statements in proxy soliciting materials. The Proposal
is susceptible to differing interpretations and likely to confuse the Company’s shareholders.
The Staff has regularly permitted companies to omit proposals from their proxy materials
on the grounds that any action ultimately taken upon implementation of the proposal could
be different from the actions envisioned by the shareholders voting on the proposal at the
time their votes were cast. See, e.g., Organogenesis, Inc. (April 2, 1989) (concurring in
exclusion of a proposal that recommended procedures for the nomination and election of
directors because the proposal was vague and ambiguous). See also Hormel Foods
Corporation (November 19, 2002); Wal-Mart Stores, Inc. (April 2, 2001);, McDonald's
Corporation {(March 13, 2001); and Comshare Incorporated (August 23, 2000)..

The Proposal is vague, ambiguous and susceptible of various interpretations.
Among the important questions left unanswered by the Proposal are:

. Under "1. What Temperatures,” the Proposal does not state whether the Company
would be required to take multiple temperature readings at different times of the
day over a given time period, different locations, and/or différent altitudes? How
many different times, locations, and altitudes would suffice? The Proposal also does
not state a time frame for comparing temperatures? The Proposal states that
whatever temperature measurement the Company comes up with, it will.be used to

-determine the existence of global warming or global cooling. In order to determine
whether or not global warming or cooling exists, one would have to compare

=
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temperatures over a certain period of time. The Proponent does not suggest a time
frame from which to make this determination. Would one year, fifty years, 100
years or 1,000 years be appropriate?

. Under “2. What Atmospheric Gases," the Proposal does not state what severity of
global warming or cooling should be used to determine the effect on the listed gases.
Should the Company assume a change of 0.01 degrees Fahrenheit, 2 degrees, 5

degrees or more?

. Under "6. What Costs/Benefits,” the proposal does not state how such costs and
benefits are to be determined? Is it strictly an economic analysis or should the
Company take into account societal costs and benefits? Should the Company take
into account the possible extinction or proliferation of certain species of animals as a
result of global warming or cooling? Should the Company take into account the
aesthetic value of the possible loss or creation of forests, islands, deserts, lakes,

ponds, rivers, or glaciers?

~ While the Company appreciates the importance of the issue of global warming, it
believes that it is not possible for the Company or its Board to implement the Proposal since.
it is impossible to understand the specific actions or measures required in the event the '
Proposal were to be adopted. Likewise the Company's shareholders are being asked to
approve matters that essentially provide no guidelines as to what steps the Company is
expected to take. Accordingly, the Company believes that the Proposal may be omitted
under Rule 142-8(i)(3) as a violation of Rule 14a-9.

The.Pr;oposal is Beyond the Power of the Company to Effectuate

Rule 14a-8(i)(6) permits a company to exclude a proposal if it is beyond the power of
the company to implement. The Proposal is beyond the power of Ford to implement due to
its inherent vagueness and due to the fact that the Company does not presently have the
scientific resources to implement the Proposal (discussed above). In Anheuser-Busch
Companies, Inc. (February 9, 1993), the Staff ruled that a charitable contributions proposal
which requested the company to make contributions to only those little league
organizations that give each child the same amount of playing time as practically possible
could be excluded under Rule 14a-8(i)(6). Similarly, in General Motors Corporation (March
g, 1981), the Staff did not recommend action with respect to General Motors' exclusion of a
proposal that it ascertain the number of avowed Communists, Marxists, Leninists and
Maoists on the faculty and in the administration of any particular school before making a
donation to the school without guidance as to how to determine which persons fell within
the prohibited group. As noted above, the Proposal is replete with ambiguities and thus
presents the same impediments to implementation that justified the no-action
determinations in Anheuser-Busch Companies, Inc. and General Motors Corporation.

Due to the Proposal's inherent vagueness and ambiguity, it is beyond the power of
the Company to implement. The Company does not have the ability to produce a report
when it is not given sufficient guidance as to the issues outlined in the immediately
preceding section. Accordingly, the Company believes that the Proposal may be omitted

under Rule 14a-8(i)(6). ‘ '



Conclusion

For the foregoing reasons, it is respectfully submitted that the Proposal may be
excluded from Ford's 2004 Proxy Materials. Your confirmation that the Staff will not
recommend enforcement action if the Proposal is omitted from the 2004 Proxy Materials is
respectfully requested. ’

In accordance with Rule 14a-8(j), the Proponent is being informed of the Company's
intention to omit the Proposal from its 2004 Proxy Materials by sending him a copy of this
letter and its exhibits. Seven copies of this letter are enclosed. Please acknowledge receipt
by stamping and returning one copy in the enclosed self-addressed stamped envelop.

If you have any questions, require further information, or wish to discuss this

; matter, please call Jerome Zaremba (313-337-3913) of my office or me (313-323-2130).

Very truly yours,

Peter J. Sherry, Jr.

Enclosure
Exhibits

cc:  Carl Olson (via Federal Express)
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Carl Olson
P.0. Box 6102
Woodland Hills, Callfornla 91365

te€d &~ €

July 5, 2003

Mr. Peter J. Sherry, Jr.
Secretary of the Corporation
Ford Motor Company

The American Road

Dearborn, Michigan 48126

Dear Mr. Secretary:

As a stockowner, I am submitting the enclosed "Resolution on
a Scientific Report on Global Warming/Cooling" for the
upcoming 2004 annual meeting. It and the supporting
statement should thus be published in the proxy statement
for that meeting.

I am the current owner of 237.4087 shares of Ford common
stock, which I have owned continuously (in various
incarnations) since 1995, and I intend to own these shares
through the upcoming 2004 annual meeting. I intend to
present the resolution either personally  or by
representative.

Please let me know Ford management's position.

Sincerely,

Gt 05—

Carl Olson

Encl: Resolution For A Scientific Report On Global
Warming/Cooling
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RESOLUTION FOR A SCIENTIFIC REPORT ON GLOBAL WARMING/COOLING

Whereas discussions of global warming/cooling are often
filled with vagarles, scare stories, and international

conflicts,

Whereas purported scientific information often seems
fragmented, contradictory, and unverified,

Whereas proposed public policy actions include drastic
curbs imposed by governments on the use of vehicles and
various forms of enerqgy production, and

Whereas our company has a major financial and operatlng
interest in the impact of proposed curbs on vehicles and
energy sources for both itself and the motoring public, .

Now therefore be it resolved by the stockowners of Ford
Motor Company to recommend that the board publish annually
to the stockowners a "Scientific Report on Global
Warming/Cooling”, which would include the following and any
other information that Ford staff deems relevant:

1.

For the reported temperatures {or average temperatures)
the exact method of measurement, including (a) times of day,
(b} locations in latitude and longltude (or other
description), and (c) altitudes (height in atmosphere,,or
depth of ocean water, or depth or surface of land). This
temperature measurement would be the one used to determine
whether there is "global warming" or "global cooling".

2.

The effect on global warmlng/coollng of
increases/decreases in the percent content of the atmosphere
of these gases: nltrogen {(currently about 77%), oxygen
(currently abocut 21%), argon {currently about 1%), and (all
under 1%) water vapor, carbon dioxide, hydrogen, neon,
helium, krypton, xenon, and any other as deemed by Ford
staff. Relevant ranges of percent increases/decreases shall
be determined by Ford staff.

3.

The effects of percent increase/decrease in radiation .
from the sun on global warming/cooling. The measurements
shall be determined by Ford staff. '

4.

‘Estimates of the current annual global production of
carbon dioxide into the atmosphere from the fOllOWlng
sources: forest and brush fires, decay of organic material




other than by fire, production of electrical energy,
production of heat, use in motor vehicles (including a
separate figure for motor vehicles produced by Ford),
aviation, human and other animal respiration, release from
oceans and fresh water bodies, and any other source deemed

by Ford staff.

5.
Estimates of the current annual global absorption of

carbon dioxide from the atmosphere by vegetation,
dissolution into oceans and fresh water bodies of water, and
any other use deemed by Ford staff. . )

6.
A discussion of global economic costs and benefits that

would occur with a global warming and a global cooling of
each of 0.5, 1, 2, 3, 4, and 5 degrees Fahrenheit. The
relevant costs and benefits would be determined by Ford A
staff and would be calculated in scenarios of causes of the
global warming/cooling as determined by Ford staff.

Supporting Statement:

We stockowners deserve a scientific report on this
important topic of global warming/cooling. If the board
opposes this resolution, the board does not want you to have
such scientific report. Vote YES to be scientifically
informed. -




Peter J. Sherry, Jr,
Secretary ) '

July 16, 2003

- Carl Olson
P. O.Box 6102
Woodland Hills, California 91365

Re:  Shareholder Proposal for 2004 Annual Meeting

Dear Mr. Olson:

Ford Motor Company ("Ford" or the "Company") hereby acknowledges the shareholder proposal
contained in your letter of July 5, 2003. Your letter requests that the proposal relating to the Company
issuing a Scientific Report on Global Warming/Cooling (the “Proposal") be included in the Company’s.
proxy materials for the 2004 Annual Meeting of Shareholders. '

" Eligibility requirements regarding stockholder proposals are set forth in Rule 14a-8 (copy
enclosed) of the rules of the United States Securities and Exchange Commission (the "SEC"). Under
Rule 14a-8(b)(1), in order to be eligible to submit a proposal, a stockholder must have continuously held
at least $2,000 in market value, or 1%, of the Company's securities entitled to be voted at the annual
meeting for at least one year by the date that the stockholder subrnitted the proposal. In the event the
stockholder is not a registered holder, Rule 14a-8(b)(2) provides that proof of eligibility should be
submitted at the time the proposal is submitted. Neither the Company nor its transfer agent was able to
confirm that yon satisfy the eligibility requirements based on the information that was furnished to the

Company.

Our transfer agent informed us that Carl A. Olson is a trustee of the Olson Family Trust of
Mission Viejo, California, which owns approximately 289 shares of Ford common stock. As such the
Olson Family Trust is eligible to submit a shareholder proposal and, if you are the trustee, you may
represent the trust in its submission. If you are the same Carl A. Olson referenced above, and in order to
comply with eligibility requirements of Rule 14a-8(b), we ask that the Proposal be resubmitted in the

name of the Olson Family Trust.

If you are not the'trustee of the Olson Family Trust, then we request that, pursuant to Rule 14a-
8(b), you furnish to the Company proper documentation demonstrating (i) that you are the beneficial
owner of at least $2,000 in market value, or 1%, of Ford common stock, and (ii) that you have been the
beneficial owner of such securities for one or more years. We request that such documentation be
furnished to the Company within 14 calendar days of your receipt of this letter. Under Rule 14a-8(b)(2) a
stockholder may satisfy this requirement by either (i) submitting to the Company a written statement from
the "record” holder of the stockholder's securities (usually a broker or bank) verifying that, at the time of
submission, the stockbolder continuously held the securities at least one year, or (ii) if the stockholder has
filed a Schedule 13D, Scheduie 13G, Form 3, Form 4 and/or Form 5, or amendments to those documents
or updated forms, reflecting the stockholder's ownership of the shares as of or before the date on which
the one-year period begins. If the stockholder has filed one of these documents, it may demonstrate its
eligibility by submitting to the Company a copy of the schedule or form, and any subsequent
amendments, and a written statement that the stockholder continuously held the required number of
shares for the one-year period as of the date of the statement.
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Additionally, Rule 14a-8(d) states that a proposal, including any accompanying supporting
statement, may not exceed 500 words. The Proposal contains approximately 506 words. We request that
you redraft the proposal to comply with the 500-word limit of Rule 14a-8(d) and resubmit the Proposal.

In summary, we respectfully request that, if you are the trustee of the Olson Family Trust, you
please resubmit the Proposal in the name of the Trust in order to meet the eligibility requirements of Rule
14a-8(b). If you-are not the trustee of the Olson Family Trust, please provide evidence of beneficial share
ownership as outlined in Rule 14a-8(b). In either case, please redraft the Proposal so that it complies with

the 500-word limit of Rule 14a-8(d). We request that you comply with our requests within 14 days of
your receipt of this letter so that we can avoid petitioning the SEC for a No-Action letter on this subject.

If you would like to discuss the SEC rules regarding shareholder proposals or anything else
relating to the Proposal, please contact me at (313) 323-2130 or Jerome Zaremba of my office at (313)

337-3913. Thank you for your interest in the Company.

T Very truly yours, -
. /}ff 1
Enclosure




International Business Machines Corp. (Jan. 6, 2005)




UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20543-0402

DMISION OF
CORPORATION FINANCE

January 6, 2005

Stuart S. Moskowitz | ’ A / W

Senior Counsel
International Business Machines Corporation Section: __
New Orchard Road ' Rule: M-

Armonk, NY 10504 ' Public -
Availabilj :_EQ‘QL[ )5
Re:  International Business Machines Corporation i *

Incoming letter dated December 13, 2004

Dear Mr. Moskowitz: -

This is in response to your letter dated December 13, 2004 concerning the
shareholder proposal submitted to IBM by Edward S. Lowry and M. I. Leslie Lowry. Our
response is attached to the enclosed photocopy of your correspondence. By doing this,
we avoid having to recite or summarize the facts set forth in the correspondence. Copies
of all of the correspondence also will be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

5>3iy’aﬂw

Jonathan A. Ingram
Deputy Chief Counsel

Enclosures

cc: Edward S. Lowry
M. J. Leslie Lowry
7 Alder Way
Bedford, MA 01730
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January 6, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  International Business Machines Corporation
Incoming letter dated December 13, 2004

The proposal requests that the board take steps to offer IBM customers software
technology that has greater simplicity. '

There appears to be some basis for your view that IBM may exclude the proposal
under rule 14a-8(i)(7), as relating to IBM’s ordinary business operations (i.e., the design
and development of IBM’s software products). Accordingly, we will not recommend
enforcement action to the Commission if IBM omits the proposal from its proxy materials
in reliance on rule 14a-8(i)(7).

Sincerely,

MMX. MO»\Uho.)

Heather L. Maples
Special Counsel




|
Iy

[Jusj]
I
In

T
"ll
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December 13, 2004

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
. 450 Fifth Street, N.W.
Judiciary Plaza
Washington, DC 20549

Subject: Stockholder Proposal of Mr. and Mrs. Edward S. Lowry

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, 1 am enclosing six
copies of a proposal (the "Proposal”) submitted to Intemational Business Machines
Corporation (the "Company” or "IBM") by Mr. Edward S. Lowry, a former IBM
employee, together with M.J. Leslic Lowry, as joint tenants. (See Exhibit A). Mr.
Lowry will be sometimes hereinafter be referred to for convenience as the "Proponent”.

The Proposal seeks for the Company to:

"take steps to offer IBM customers sofiware technology that enables the
customers to express their software with simplicity as advanced as was allowed by

technology that was designed at IBM 30 years ago.”

IBM believes the Proposal may be properly omitted from the proxy mafcn'ais for IBM's
annual mecting of shareholders scheduled to be held on April 26, 2005 (the "2005 Annual

Meeting") for the reasons discussed below.

To the extent that the reasons for omission stated in this letter are based on matters of
law, these reasons are the opinion of the undersigned as an attorney licensed and admitted

to practice in the State of New York.

THE PROPOSAL MAY BE OMITTED UNDER RULE
14a-8(i)(7) AS RELATING TO THE CONDUCT OF THE
ORDINARY BUSINESS OPERATIONS OF IBM.

The Company believes that the Proposal may properly be omitted from the Company’s
proxy materials for the 2005 Annual Meeting pursuant to the provisions of

Rule 14a-8(i)(7) because it deals with matters relating to the conduct of the ordinary
business operations of the Company. :

Rule 14a-8(i)7) allows a cornpany to omit shareholder proposals from its proxy materials
“if the proposal deals with a matter relating to the company's ordinary business
operations.” The Commission has determined that a proposal is excludable under Rule
14a-8(i)(7), and its predecessor, Rule 14a-8(c)(7), if the proposal involves business
matters that are mundane in nature and does not implicate any substantial policy or other

£
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considerations. See Adoption of Amendments Relating to Proposals by Security Holders,
Exchange Act Release No. 12999, [1976-77 Transfer Binder] Fed. Sec. L. Rep. 180,812,

at 87,123, 87,131 (Nov. 22, 1976).

The Commission has also noted more recently that “[t]Jhe general underlying policy of
this exclusion is consistent with the policy of most state corporate laws: to confine the
resolution of ordinary business problems to management and the board of directors, since
. itis impracticable for sharcholders to decide how to solve such problems at an annual

shareholders meeting.” See Amendments to Rules on Shareholder Proposals, Release
34-40018 (63 Federal Register No 102, May 28, 1998 at p. 29,108) See also Proposed
Amendments to Rule 14a-8 under the Securities Exchange Act of 1934 relating to
Proposals by Security Holders, Exchange Act Release No. 19135 (October 14, 1982}, at
note 47. This Proposal presents precisely such a situation.

At its essence, the instant Proposal secks for the Company to make our software simpler,
and wants us to do so by employing technology designed by IBM 30 years ago. More
specifically, the Proponent wants us to employ the very methodology the Proponent
himself wrote up in a 1977 IBM Technical Report while employed by IBM. An abstract
of the Proponent's Technical Report, entitled "PROSE Specification,” is set forth as
Exhibit B. A complete copy of such report is available to the staff upon request. As
described below, the Proposal relates to the mainline business of the Company and how
we design our software products, and it invokes no substantial policy or other
considerations. As such, the instant Proposal is subject to omission under Rule 14a-8(i)

(7).

THE DESIGN, DEVELOPMENT AND SUPPORT OF IBM'S
SOFTWARE ARE ALL MATTERS FALLING DIRECTLY
- WITHIN THE COMPANY'S ORDINARY BUSINESS

OPERATIONS. :

IBM is a global information technology company, and software is a very important part of
our business. In 2003, IBM reported total revenue of over $89 billion. Over $14 billion
of such revenue came from our Software Segment. Gross Profit for the Software

. Segment was over $12 biltion, with a resulting gross profit margin for this segment of
86.5%. We are very proud of our software offerings. IBM offers a variety of software
products, including, among others, our WebSphere family, Data Management DB2, and
many other software products from Lotus, Tivoli, Rational and other software companies
IBM acquired and integrated into our business. In short, software technology is integral
to our business, and we design, develop and support our software in the ordinary course
of our business. A complete overview of IBM software offerings can be gleaned by

visiting

http://www-306.ibm.com/software/ on the Internet. (See Exhibit C)

The Proponent is a former IBM employee and a computer programming specialist. As
such, he is knowledgeable on technological matters and related software programming
concepts. The Proponent, looking at today's software technology, believes it is too
complex. He asks IBM to improve the quality of our software by making it simpler. He
points us to a 71 page Technical Report he authored at the IBM Poughkeepsie, New
York Laboratory, entitled PROSE Specification. The abstract to his Technical Report,
set forth as Exhibit B hereto, provides:
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PROSE is a formal programming language with a high degree of data
representation independence. The objective of PROSE is to improve ease of
use by reducing complexity. Complexity addresses total user interface, user

programs and automatic analysis of programs.,'

The Proponent’s ideas, while certainly thoughtful, are not properly the subject of a

_ stockholder proposal, as they fall directly within the Company’s ordinary business
operations under Rule 14a-8(i)(7). Company decision making related to our software and

other product design, development and support all are clearly matters for IBM

management, rather than shareholder evaluation, and are therefore all part of the ordinary

business operations of the Company.

In this connection, the Commission has long recognized that a variety of proposals
regarding the selection of products, services or offerings to be developed by a registrant,
as well as proposals regarding the manner in which those products, services or offerings
should be designed, developed, distributed, promoted or supported by a registrant, relate
to a company’s ordinary business operations and are thereby excludable from proxy
consideration under Rule 14a-8(i)(7). See Pfizer Inc. (January 25, 2004)(product
research, development and testing are ordinary business matters); H.J. Heinz Company
(June 2, 1999)(submissions relating to various aspects of Heinz's operations, including
pickle processing methods and the distribution and sale of pickles, were properly
excluded as ordinary business matters under Rule 14a-8(i)(7)), General Electric
Company {February 4, 1999)(proposal to offer long term care insurance was properly
excluded as relating to company’s ordinary business operations (i.e., offering of a
particular product)); International Business Machines Corporation (December 22,
1997)(propesal to have IBM implement a policy to increase market share in the home
and small office software market excluded by staff as ordinary business (i.e., product
marketing)); Mattel, Inc. (Janvary 4, 1996)(determining the manufacturing specifications
of a registrant’s products, as well as deciding that such specifications would be attractive
to and appropriatc for a broad consumer segment was properly determined by the staff to
fall within the issuer’s ordinary business operations, as relating to the nature, content or
presentation of a product); Philip Morris Companies, Inc. (February 3, 1993)(proposal to
establish a National Cheese Exchange Review Committee to research and recommend to
management ways 1o stabilize the cost of raw milk used in the Company’s cheese
products and to streamline the company’s cheese procurement practices properly excluded
as ordinary business); The Kroger Company (March 23, 1992)(use of food irradiation
processes and the use and sales of irradiated foodstuffs properly excluded as ordinary
business (i.e., products and product lines retailed by the company including the choice of
processes and supplies used in the preparation of its products); 1BM (January 14,
1991)proposal relating to the development of a particular product by IBM excluded as
ordinary business); American Telephone and Telegraph Company (December 19,
1986)(proposal to have management produce and offer telephone sets standardized for
persons having diminished hearing properly excluded as ordinary business); Prime
Computer Inc. (February 10, 1986) (proposal to alter the company's policies with respect
1o software license fees excluded as ordinary business (i.e., the determination of
appropriate fees for company products or services)); Potlatch Corp. (January 23,
1986)(proposal relating to restarting certain operations in the registrant’s "Western Wood
Products” division excluded as ordinary business (i.e. determining when to reduce or .
increase operations at the registrant's facilitics)); International Business Machines

! The full 71 page Technical Report authored by the Proponent is far more detailed, and its complexity
makes it beyond the comprehension of lay siockhelders. At the request of the staff. IBM would be happy
to make a copy of the Technical Report available for review.
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Corporation (January 14, 1986)(proposal to have IBM provide customers with certain
programming materials, including "computer readable source code" excluded as

ordinary business (i.e., determining the form in which Company computer programs will
be delivered)). The same result should apply to the Proposal in the instant case, and the
Proposal exciuded as part of this Company's ordinary business operations.

The instant Proposal is very similar to the letter in International Business Machines

. Corporation (December 22, 1997). There, the stockholder was also a former IBM .
employee, and he did not agree with the direction IBM was taking with respect to the
software products IBM delivered to the home and small office business marketplace.
That former IBM employee -- also being somewhat more knowledgeable than a layman
off the street unfamiliar with our desktop software -~ thought IBM ought to be doing more
than we were in the small business marketplace, either by delivering another version of
0S/2, another operating system for the small business marketplace, or other software
products that he, as a former IBMer would find to be suitable. The staff permitted IBM
to omit that proposal under the ordinary business exclusion. The same result should
apply here.

In substance, the instant situation no different. As in International Business Machines
Corporation, supra, the instant Proponent has his own views on our software design and
development. He would like IBM to simplify our software utilizing a design IBM
developed in 1974, which the Proponent himself outlined in a 1977 IBM Technical
Report (Exhibit B), While the Proponent, as a former IBM employee, is certainly far
more techno-saavy than the average IBM stockholder (including the undersigned), and
while he may have his own opinions on the design and development of IBM's software
products, just as in Internationat Business Machines Corporation, supra, it is clear that
these8 En')?%s cannot properly form the basis of a stockholder proposal under Rule -
14a-8(i)(7).

The instant Proposal, while fixed in terms of this Company’s software offerings, can also
be analyzed in the same manner set forth a few years ago in Mattel, Inc. (January 4,
1996). " In Mattel, a stockholder, dissatisfied with the way the toy manufacturer designed,
portrayed and marketed one of its flagship products, the Barbie Doll, lodged a proposal
seeking to direct Mattel to redesign the doll in a way that stockholder thought would be
more suitable. The stockholder did not like the image Mattel’s Barbie Doll portrayed in
the marketplace, and believed that if Mattel were to redesign the Barbie with more
realistic body proportions, the new Barbie would be a more positive role model. The
registrant, in an unusually well-drafted request for no-action relief, correctly maintained
that the ordinary business exclusion should be applied. In describing the application of
the ordinary business exclusion to that proposal, the registrant wrotc that:

[the Company's] management, under supervision of the Board of Directors, s best positioned to
determine how to design and manufacture its products and best serve its customers. Over the years, the
development, design and marketing of Mattel's product by management have created enduring and
popular products like the BARBIE doll, and Mattel's stockholders have enjoyed the consequent
rewards. Were stockholder proposals to becomie an approved mechanism for addressing product
issues, special inferest groups, or for that matter stockholders with differing visions as to how to run d
company, could veto a particular product or delay or block its successful introduction into the
marketplace. Mattel could not effectively conduct its operations or compete under such circumstances.
Persans or interest groups dissatisfied with product decisions by a company’s management have
numerous means of communicating their views, including refusing to purchase such products, selling
their shares, seeking a change in management or undertaking public relations campaigns. However,
the shareholder resoiution mechanism is an inappropriate forum to debate matters involving, like the

Proposal, a company's ordinary business. {emphasis added)
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The same analysis advanced so cogently in Mattel can also be applied with equal force to
this Proposal. '

In a variety of other analogous cases, the staff has consistently ruled that proposals may
be excluded under Rule 14a-8(iX7) where they would scek to regulate, eliminate or

. otherwise modify the way the registrant delivers its product or service offerings. See
Marriott International, Inc. (February 13, 2004)(proposal to issu¢ and enforce a corporate
policy against any of its hotels or resorts which it owns or manages from selling or
offering to sell any sexually explicit materials through pay-per-view or in its gift shop
excluded under rule 14a-8(i)(7) (i.e. the sale and display of a particular product and
the nature, content and presentation of programming)); Wal-Mart Stores, Inc.
(February 13, 2004)(proposal for Wal-Mart to purchase and utilize a particular product
relating to on-line credit card purchases properly excluded as relating to Wal-Mart's
ordinary business operations (i.e., the purchase of a particular product relating to online
security)); The Kroger Co. (March 20, 2003)(proposal that registrant "discontinue use of
the Kroger Plus Shopper's Cards" properly excluded as ordinary business (i.e., the
manner in which a company sells and markets its products)); Time Wamer Inc.
(February 24, 1997){proposal to research the effect that certain carioon characters,
especially Porky Pig, have on encouraging the teasing and bullying of children, with a
view to retiring some of the characters, properly excluded as ordinary business (i.e., the
nature content or presentation of products and programming)); American Express
Company (January 25, 1990} (proposal seeking for the Company to terminate all fur
promotions was properly excluded under the ordinary business exception because the
staff found the proposal to relate to the promotion and sale of a particular product);
USX Corporation (January 26, 1990) (proposal seeking to have the registrant stop the sale
of adult soft core pornography at its retail outlets was properly excluded by the staff as
relating to the sale by the registrant of a particular product); Kimberly-Clark
Corporation (February 26, 1987)(proposal to cease making certain paper and products for
use by tobacco industry excluded by staff as relating to the company's ordinary business
operations (i.e., decisions about maintaining or changing product lines)); Philip
Morris Companies, Inc. (February 6, 1989)(the decision to cease advertising and
abandon a particular line of business properly determined to be within the registrant’s
ordinary business operations). See also The Walt Disney Company (November 4,
1997)(proposal seeking to preciude the registrant from affiliating with movies rated other
than G or PG-13, television shows rated other than TVG or TV-14 or recordings bearing
a parental advisory label properly determined to fall within the ordinary business
operations of the registrant inasmuch as the proposal purported to regulate the nature,
content and presentation of the registrant’s programming); General Motors

Corporation (March 4, 1996) (proposal seeking the appointment of vice president level
position to monitor the Company’s advertising determined to relate to the conduct of the

ordinary business of the registrant (i.e. presentation of advertising)); Gannett Co. Inc.
(March 18, 1993)(proposal to have the registrant, a newspaper and billboard company,
prepare a report on its practices with respect to cigarette advertisements properly omitted
as falling within the registrant’s ordinary business operations, since proposal related to
the nature, presentation and content of the registrant’s news and advertising).

The staff has also recognized that proposals concerning quality, service, and support
matters, including the handling of customer issues with respect to a Company’s products
and services, also relate to the ordinary business operations of a corporation, and has
consistently concurred in the omission of proposals suggesting various procedures to -
rectify issues associated with quality concems. See, e.g. Deere & Company (November
30, 2000)(proposal relating to the creation of a "Customer Satisfaction Review

]
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Committee" comprised of shareholders was properly excluded as relating to the
registrant's ordinary business operations (i.c., customer relations)); American Telephone
and Telegraph Company (January 25, 1993)(proposal to initiate audit procedures to track
customer correspondence to rectify lack of response by registrant properly excluded as
ordinary business); The Goodyear Tire and Rubber Company (January 28, 1991)(proposal
to establish committee to study the handling of consumer and shareholder complaints
excluded); General Motors Corporation (February 13, 1979)(proposal to have the
Company establish a consumer relations department in order to rectify dealer disputes

* determined to be a matter relating to the conduct of General Motors' ordinary business

operations).

As in International Business Machines Corporation, supra, this Company’s internal
management is in the best position to determine how to best design and develop the

software products we bring to market, as our continued success in the marketplace is
dependent upon our delivery of quality offerings. IBM has long been known tor our
software offerings as well as our excellent customer service. These are subjects which
are entirely within existing management's own expertise. Just as the development,
marketing, and distribution of our software has, over the years, been instrumental in our
success, so too is the Company’s commitment to work to address issues our customers
have with our software and other product offerings. To the extent our customers have
difficulty with our software, or otherwise raise quality issues, IBM maintains multiple
channels for our customers to contact us, including telephone hotlines, help desks, and
other support channels.

Although the stockholder proposal process is not proper way for the Proponent to raise
the issues in the Proposal, we wish to highlight that IBM maintains a special vehicle to
handle ideas and suggestions with respect to our product and service offerings. For many
years, IBM has maintained an External Submissions Program, where ideas and
suggestions relevant to our business have been properly reviewed and addressed in an
organized manner. IBM's External Submissions program can be found on our Internet

web site at:

https://www-306.ibm. contact/submissions/extsub.nsf/BusinessProposal? Form
(See Exhibit D)

Our External Submissions web site enables all interested parties to make an electronic
submission to IBM on an idea, suggestion, software proposal or business proposal.
Thereafter, IBM's team of experts determine if IBM has an interest in pursuing the
submission. We specifically note on the web site that:

"Submissions can be business propositions including marketing and
development relationships, software proposals, equity, acquisition, and joint
venture proposals, patents including those issued and pending, and ideas
relating to IBM products and services."

The public is encouraged to use this web site to share their ideas on our products and
services. Given all of these facts, it is the Company's position that the instant Proposal
may be omitted from our 2005 proxy materials under Rule 14a-8(i)(7). Therefore, upon
the basis of the policy of the staff of the SEC with regard to the subject matter of the
Proposal, the Company requests that no enforcement action be recommended if it
excludes the Proposal on the basis of Rule 14a-8(i)(7). '
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We are sending the Proponent a copy of this letter, advising of our intent to exclude the
Proposal from our proxy materials for the 2005 Annual Meeting. If the staff disagrees
with the Company’s conclusion that the Proposal may be omitted from its proxy
materials, I request the opportunity to confer with you prior to the issuance of your
position. If the staff requires any further information, including a full copy of the
Proponent's Technical Report, entitled "PROSE Specification,” please call me at

. 914-499-6148. The Proponent is also respectfully requested to copy me on any response
which may be made to the Commission in connection with the Proposal. Thank you for
your attention and interest in this matter. _

. Very truly yours, i
Stuart S. Moskowitz
Senior Counsel _

Attachments
cc: Mr. and Mrs, Edward S. Lowry

7 Alder Way
Bedford, Massachusetts 01730
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Exhibit l l |

International Business Machines Corporation (“IBM")

~ IBM's request to exclude stockholder proposal from
2005 Proxy Statement pursuant to Rule 14a-8
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Edward S. Lowry

7 Alder Way

Bedford Mass 01730
781 276-4098
eslowry@alum.mit.edu
users.ren.com/eslowry

November 1, 2004

Office of the Secretary

International Business Machines Corporation
New Orchard Road

Armonk, NY 10504

Dear Sir:

We wish to advise IBM Management that we, Edward S. Lowry and M.
J. Leslie Lowry, 7 Alder Way, Bedford MA 01730, joint holders of
144 phareg, intend to submit the following proposal at the 2005

Annual Meeting.

Resolved: The Stockholders request that the Board of Directors
take steps to offer IBM customers software technology that
enables the customers to express their software with simplicity
as advanced as was allowed by technology that was designed at IBM

30 years ago.

Reasons: :
Needless complexity damages the quality of software in almost all
its dimensions. Such quality deficiencies can burden many
computer users including IBM customers and stockholders.
Currently available software languages impose burdens of harmful
complexity which were known to be avoidable in a design developed
at IBM in 1974. It was published as "PROSE Specification" by E.
S. Lowry, IBM Poughkeepsie Laboratory Technical Report TR
00.2909, November 23,1977. Such needless complexity degrades the
cquality of the ugers’ .information in several dimensions. Further
slow progress in eliminating harmful complexity from software can
raise concerne about public safety and national security.
Simplifying software may also lead to gimplifications in many
kinds of technical knowledge.

Lranih S. howsy 7 Ny 200F

Edward S. Lowry /
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Newmont Mining Corp. (Feb. 4, 2004)




UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

DMISION OF
CORPORATION FINANCE

February 4, 2004

Maureen Brundage

White & Case LLP i
te ase Ach: / Bc/

1155 Avenue of the Americas
New York, NY 10036-2787 Section:

Rule: ./ SN
Re:  Newmont Mining Corporation Public
Incoming letter dated December 19, 2003 Availability: ()? 4 02@/

Dear Ms. Brundage:

This is in response to your letter dated December 19, 2003 concerning the
shareholder proposal submitted to Newmont Mining by the Brethren Benefit Trust, Inc.
Our response is attached to the enclosed photocopy of your correspondence. By doing
this, we avoid having to recite or surhmarize the facts set forth in the correspondence.
Copies of all of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,
S okl
Martin P. Dunn
Deputy Director
Enclosures
ce: Lauren Compere

Chief Administrative Officer

Boston Common Asset Management, LLC
84 State Street, Suite 1000

Boston, MA 02109

PUBLIC REFERENCE COPY




February 4, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Newmont Mining Corporation
Incoming letter dated December 19, 2003

The proposal requests the board to publish a comprehensive report on the risk to
the company’s operations, profitability and reputation from its social and environmental
liabilities.

There appears to be some basis for your view that Newmont Mining may exclude
the proposal under rule 14a-8(i)(7), as relating to ordinary business operations
(i.c., evaluation of risk). Accordingly, we will not recommend enforcement action to the
Commission if Newmont Mining omits the proposal from its proxy materials in reliance
on rule 14a-8(i)(7). In reaching this position, we have not found it necessary to address
the alternative basis for omission upon which Newmont Mining relies.

\Q%ﬁ P Bundo~

Song P. Brandon
Attomey-Advisor
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DNt 1% 2003

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street N.W,

Washington, D.C. 20549

Re: Newmont Mining Corporation
Statement of Reasons for Omission of Shareholder
Proposal Pursuant to Exchange Act.Rule 14a-8(j)

Ladies and Gentlemen:

On behalf of our client Newmont Mining Corporation, a Delaware corporation”
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(“Newmont” or the “Company”), we are submitting this letter pursuant to Rule 14a-8(j)
promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), in
reference to the Company’s intention to omit the Shareholder Proposal attached hereto as Exhibit
A (the “Proposal”™) filed by Boston Common Asset Management, LLC on behalf the Brethren
Benefit Trust, [nc. (the “Proponent™). We hereby request that the staff of the Division of
Corporation Finance (the “Staff"”) not recommend any enforeement action to the Securities and
Exchange Commission (the “Commission™) if, in reliance on one or more of the interpretations
of Exchange Act Rule 14a-8 set forth below, the Company excludes the Proposal from its proxy

materials. :

The Proposal

The Proposal states “that the shareholders request the Board of Directors of Newmont
Mining publish a comprehensive report, prepared at a reasonable cost and omitting proprietary
information, on the risk to the company’s operations, profitability and reputation from its social
and enviconmental liabilities and make this report available to shareholders by May 1, 2005.”

For the reasons set forth befow, the Company believes that the Proposal may be omitted

from its proxy materials.
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Discussion of Reasons for Qmission

The Proposat should be considered a matter of ordinary business operations. Exchange
Act Rule 14a-8(i)(7) permits a registrant to omit a shareholder proposal if it “deals with a matter
relating to the company’s ordinary business operations.” In accordance with this rule, the Staff
has consistently permitted the exclusion of proposals that require a company to prepare a special
report on a particutar aspect of the conduct of its ordinary business operations, even in cases
where such proposal would not require the taking of any particular action by the company with
respect to such business operations. In Exchange Act Release No. 34-20091 (August 16, 1983),
the Commission specifically addressed the issue of the excludability under Exchange Act Rule
14a-8(c)(7) (the predecessor to the current Rule 14a-8(i)(7)) of proposals reguesting reports on
matters which relate to a company's ordinary business operations. According to this Release; a
proposal will be excludable pursuant to the Exchange Act Rule if the subject matter of the
special report involves a matter of ordinary business. The general policy underlying the
“ordinary business” exclusion is “to confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for shareholders to decide how
to solve such problems at an annual shareholders meeting.” Exchange Act Release No. 40018
(May 21, 1998). This general policy rests on two primary considerations: (1) that “[c]ertain tasks
- are 5o fundamental to management's ability to run a company on a day-to-day basis that they
could not, as a practical matter, be subject to direct shareholder oversight”; and (i) the “degree to
which the proposal seeks to “micro-manage” the company by probing too deeply into matters of
. a complex nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.” Exchange Act Release No. 40018 (May 21, 1998).

In our judgment, the Proposal fits squarely within the category of proposals meant for
exclusion pursuant to Rule 14a-8(i)(7). The Proposal’s focus is the operations and profitability
of the Company, which are issues exclusively under the aegis of the Board of Directors. The
Proponent does not request that the Company adhere to any principles or policies. Instead, the
Proposal seeks an analysis of the economiic risks related to the Company’s business activities
and, in particular, certain of its liabilities. Evaluation of risks in financial terms, however, is a
fundamental part of ordinary business operations and is best left to management and the Board of
Directors. See Xcel Energy Inc. (available April 1, 2003) (excluding proposal which urged that
the company's board of directors issue a report disclosing the economic risks associated with the
company's past, present and future emissions of certain gases and the public stance of the
company regarding efforts to reduce these emissions); Mead Corporation (available January 31,
2001) (excluding proposal related to a request for a report of the company’s environmental risks
in financial terms). The Proposal is similar to those in Xce! Energy Inc. and Mead Corporation.

Furthermore, the Staff has consistently allowed omission of proposals seeking financial
disclosures beyond those that the registrant is required to make on the basis that such proposals
relate to the conduct of ordinary business. See, e.g., WPS Resources Corp. (available
January 23, 1997); American Telephone and Telegraph Company ( available January 29, 1993);
American Stores Company ( available April 7, 1992); Potomac Electric Power Company
(March 1, 1991); Pacific Gas and Electric Company ( available December 13, 1989); Minnesota
Mining and Manufacturing Company (available March 23, 1988); Arizona Public Service
Company (available February 22, 1985). Moreaver, the Staff has not objected to omission of
such proposals even though they did not specifically request that the financial information be
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included in a periodic report but rather sought disclosure of the information to shareholders
supplementally. Mead Corporation (available January 31, 2001); American Telephone and
Telegraph Company (available January 29, 1993); Arizona Public Service Company (available
February 22, 1985). The Commission already regulates disclosure by companies to ensure that
shareholders and potential investors have sufficient information to make informed decisions
about such companies, including any known risks and uncertainties that might have future
material financial impact on such company. The decision to disclose information in addition to
that which is required by the Commission is properly left to the judgment of the Company’s
Board of Directors and management as a matter relating to the conduct of ordinary business
operations. Therefore, the Company believes that the Proposal is also excludable pursuant to the
above reasoning. '

While proposals involving business matters that are mundane in nature may be excluded
from a company's proxy materials based upon Rule 14a-8(i)(7), proposals that raise social policy
issues so significant that a shareholder vote on the matter is appropriate may not be excluded on
such basis. Exchange Act Release No. 12999 (November 22, 1976), Exchange Act Release

‘No. 40018 (May 21, 1998). However, as noted above, the Proposal does not identify a social
policy issue that the Company is requested to review or address nor does it require that the report
address or remedy any social issues. Accordingly, the Proposal does not raise a “sufficiently
significant social policy issue” so as to bring it outside of Rule 14a-8(1)(7). Exchange Act
Release No. 40018 (May 21,.1998). Instead, the Proposal merely addresses the ordinary
business of the Company.

The Company may also properly exclude the Proposal under Exchange Act Rule 14a-
8(i)(3) because it contains impermissibly misleading and vague language, thereby violating
Rule 14a-9. The preamble and the Proponent’s statement in support of the Proposal include
statements which have no basis in fact, or omit to state relevant information, and which the
Company considers to be false and misleading in violation of the Commission’s proxy rules.
They thus violate Rule 14a-9. Note (b) of Rule 14a-9 states the following as an example of what
may be misleading within the meaning of the Rule: “[m]aterial which directly or indirectly
impugns character, integrity or personal reputation, or directly or indirectly makes charges
concerning improper, illegal or immoral conduct or associations, without factual foundation.”

The preamble to the Proposal states: A recent study by the Mineral Policy Center found
that mining companies have vastly understated their long-term environmental liabilities and
have not posted reclamation bonds sufficient to cover these costs.”

The Proponent attempts to lend unwarranted and authoritative credibility to the Mineral
Policy Center, an environmental advocacy group that, according to its own website, “is a non-
profit environmental organization dedicated to protecting communities and the environment.
nationally and internationally, by preventing the environmental impacts associated with
irresponisible mining and mineral development; and by cleaning up pollution caused by past
mining.” The Proponent neglects to point this out and instead present the Mineral Policy Center
analysis as unbiased and neutral, which it is not. '
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The prean:[ble to the Proposal also states the following:

- “These liabilities, including environmental clean-up costs, compensation {0 displaced or
aggrieved local communities and related legal expenses, may total hundreds of millions of
dollars, thus representing a significant cost. : '

“Percéived environmental and social problems caused by the company s operations,
including mining or proposed mining in protected areas, have led to community opposition in
Peru, Indonesia, Ghana and the United States, resulting in considerable company expenditure
on communily relations.” o

“Just as customers have demanded “conflict-free” diamonds, gold purchasers may begin
to demand verifiable commitments to social and environmental responsibility from gold
producers.” _

The Proponent’s statement in support of the Proposal further states: “Such disclosure

" would help shareholders ussess the risk to the company s operations, profitability and
reputation. It would also help Newmont develop effective policies and practices on mining in
protected areas, reclamation bonding, and building effective parterships with important
stukeholders including its customers, government regulators and the local communities in which
the company operates.” '

These statements cited above are speculative and contain broad generalizations and
assumptions that are not supported by fact. The above sentences need factual support or
_ otherwise should be deleted.

In addition, phrases such as:
s “apgrieved local communities”
o “perceived environmental and social problems”
o “impactsof...... its arrangements with security forces in areas of conflict”

are negative innuendo. These phrases should be deleted.
Furthermore, the breamble included in the Proposal states:

“Newmont currently does not disclose to shareholders adequate information related to
the environmental, human rights and labor impacts of its operations or ifs arrangements with
security forces in areas of conflict.”

Such assertion suggests that the Company does not comply with current rules and
standards governing disclosure of environmental risks and other risks and uncertainties related to
its operations. Accordingly, such assertion creates a false or misleading impression of the
Company since it implicates the Company in improper or illegal conduct without factual
foundation. Therefore, such assertion makes the Proposal excludable under Rule 14a-8(i)(3).
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Pursuant to Exchange Act Rule 14a-8(j)(2), filed herewith are six copies of this letter as
well as six copies of the Proposal which includes a supporting statement from the Proponent.
We would very much appreciate a response from the Staff on this no-action request as soon as
practicable so that the Company can meet its timetable in preparing its proxy materials. If you
have any questions or require additional information concerning this matter, please call Maureen-
Brundage of this Firm at (212) 819-8314,

Very truly yours,
\(\] ‘Aﬂﬂ_ o Qa,d + ¥
'RC:MB -
cc:  Mr. Britt D. Banks, Esq.

Lauren Compere -
Will Thomas
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Exhibit A

;

BOSTON COMMON

ASSET MANAGEMENT. LLC

: December §,2003
Mr. Wayne Murdy

Chairman and CEQ

Newmoent Mining Corporation
1700 Lincoln Street

Denver, CO 80203

Mr. Britt Banks

Yice President, General Counsel and Secretary
Newmont Mining Corporation

1700 Lincoln Street

Denver, CO 80203

Sent via fax to 303-837-5837 and via FedEx
Dear Mr. Murdy and Mr. Banks:

The Brethren Benefit Trust, Inc., (BBT) is the financial arm of the Church of the Brethren. BBT
holds approximately 3,100 shn.res of Newmont Mining Corporation common stock. Our client,
BBT, has authorized us to file the enclosed shareholder proposal on their behalf. As a religiously -
sponsored organization, BBT seeks to reflect its values, principles and mlssmn in its investment
decisions.

We appreciate that Newmont Mining’s managemerit states that it is committed to applying the
highest standards in relation to the cnvironment and the communities in which it operates. As
the world’s Iargcst gold producer, we believe that Newmont Mining can and should be the jeader
in its industry in implementing its commitment to sustainable development.

However, as shareholders, we remain concemed that Newmont Mining has not fully disclosed
adequate information regarding to its impact on the environment and communities in which it
operates. [n addition, we require further information on how Newmont Mining will address the
risk to its operations, profitability and repulation from its social and environmental liabilities,

Therefore, we are submitting the enclosed sharcholder proposal for inclusion in the 2004 proxy
statement, in accordance with Rule 14a-8 of the General Rules and Regulations of the Securities
Exchange Act of 1934 (the “Act™). BBT is the beneficial owner, as defined in Rule 13d-3 of the
Act, of the above mentioned number of shares. BBT has held at least $2,000 in market value of
these securitics for more than ong-year and will continue to hold at least the requisite number of
shares for proxy resolutions through the stockholders’ meeting. Verification of ownership is
enclosed. .

oston Common Assel Managemeni, LLC 84 Stste Sueet, Suite 1000, Coston MA 02109 Tel: (8+7) 720 3337 Fax: (617) 720 3485 www.bostoncommonasset.com




We are sponsoring this resolution as the primary filer, A representative of the filers will attend
- the stockholders’ meeting to move the resolution as required.

We appreciate the time that your colleagues, Dr. Chris Anderson and Dr. Helen McDonald, have
spent in conversation and correspondence with us on these important issues. Interest in the role '
gold producers can play in sustainable development is high amongst our colleagues in social
investment community and members of the Interfaith Center on Corporate Responsibility. We
hope that we may continue our shareholder dialogue and reach a mutually satisfactory agreement
that may allow us to withdraw our proposal.

Please send correspondence related to this matter 10 my attention to Boston Common Asset
Management, 84 State Street, Suite 1000, Boston, MA 02109. 1 can be reached by phone at
(617) 720-5557, via fax at (617) 720-5665, or via email at lcompere@bostoncommonasset.com,
if you have any questions. -

Sincerely,

T«\Mﬂ‘\—(ﬂ‘ m(\.w\s’—'

Lauren Compere
Chief Administrative Officer

Enecl. Resolution Text

CC:  Will Thomas, Director of Foundation Operations, The Brethren Benefit Trust, Inc.
Dr. Chris Anderson, Group Exccutive for Extemal Relations and Communications
" Dr. Helen McDonald, Director of Community Relations & Social Development




SOCIAL AND ENVIRONMENTAL LIABILITIES REPORT

_ WHEREAS:

We believe that a significant threat to the long-term profitability of Newmont Mining is the risk
10 the company's operations, profitability and reputation from its social and environmental
liabilities; : :

These liabilities, including environmental clean-up costs, compensation to displaced or aggrieved
tocal communities and related legal expenses, may total hundreds of millions of dollars, thus
representing a significant cost; '

A recent study by the Mineral Policy Center found that mining companies have vastly
understated their long-term ¢nvironmental clean-up liabilities and have not posted reclamation
bonds sufficient to cover these costs;

Newmont currently does not disclose to shareholders adequate information related to the
environmental, human rights and labor impacts of its operations or its arrangements with security
forces in areas of conflict; :

Perceived environmental and social problems caused by the company’s operations, including
mining or proposed mining in protected areas, have led to community opposition in Peru,
Indonesia, Ghana and the United States, resulting in considerable company expenditure on
community relations; : )

With recent acquisitions Newmont's global presence and exposure to these liabilities has
increased; .

. The company has positioned itself as an industry leader in sustainable development, including
maintaining its “social license to operats,” and thus faces a risk to its reputation if it does not
take concrete, transparent, and independently verifiable steps to implement these commitments;

Just as customets have demanded “conflict-free” diamonds, gold purchasers may begin to
demand verifiable commitments to social and environmental responsibility from gold producers;

THEREFORE BE I'T RESOLVED that the sharcholders request the Board of Directors of
Newmont Mining to publish a comprehensive report, prepared at reasonable cost and omitting
proprietary information, on the risk to the company"s operations, profitabitity and reputation
from its social and environmental liabilitics and make this report available to shareholders by
May 1, 2005.




SUPPORTING STATEMENT

We believe that as the world’s largest gold producer, Newmont should take a leadership role in

its industry around disclosure of its social and environmental liabilitics.

Such disclosure would help shareholders assess the risk to the company’s operations,
profitabitity and reputation. It would also help Newmont develop effective policies and practices
on mining in protected areas, reclamation bonding, and building effective parmerships with
important stakeholders, including its customers, government regulators and the local
communities in which the company operates; :

The proposed report should address the fplloWing environmental and social risks:

¢ The company’s policy on operating in protected arcas as defined by local or international
bodies

« The company's policy on allowing independent, third-party assessment of financial
assurance amounts for its existing and proposed mines and posting sufficient reclamation
bonds for all operations

o The company's palicy on disclosure of information on the environmental, human rights
and labor impacts of its operations, consistent with the public's right to know about toxic
releases and transfers as exemplified by the proposed U.S. International Right to Know
legislation. This would also include disclosure of the exisience and nature of its
arrangements with local security forces

o ———————————————rr




December 2, 2003

Britt D. Banks . .

Vice President, General Counsel and Secretary
Sceretary of the Corporation

Newmont Mining Corporation

1700 Lincoln Street, .

Denver, Colorado, 80203

Dear Mr. Banks:
LaSalle Bank is the custodian for the Brethren Benefit Trust Inc. (BBT).

We are writing to affirm that BBT currentty owns 3,100 shares of Newmont Mining
Corporation common stock. 2,254 shares are held.in the Brethren Benefit Trust, Inc.
Pension Fund {(Account: 6401000135), and 846 shares are held through the Brethren
Foundation, Inc. {Account: 6401000123). BBT has beneficial ownership of at least one
percent or $2,000 in market value of the voting securitics of Newmont Mining
Corporation, and such beneficial ownership has existed for one or more years in
accordance with rule 14a-8(z)(1) of the Securities Exchange Act of 1934.

Sincerely,

-y ‘: Sl -W*N":ﬁ"\—
Michae] Maratea .
Vice Prasidemt




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance belicves that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including arpument as v whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the stalt
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s ho-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.§. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




Newmont Mining Corp. (Feb. 5, 2005)
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_ UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

CIVISION OF
CORPORATION FINANCE

February 5, 2005

Maureen Brundage
White & Case LLP Act: /
1155 Avenue of the Americas secﬁom\%
New York, NY 10036-2787 Rule: A
Re: N t Mining Corporati fublic |
e: ewmont Mining Corporation Availab - ,
Incoming letter dated December 22, 2004 vm’ab"'f)’%

Dear Ms. Brundage:

This is in response to your letter dated December 22, 2004 concerning the
shareholder proposal submitted to Newmont by the New York City Employees’
Retirement System, the New York City Teachers’ Retirement System, the New York City
Police Pension Fund, the New York City Fire Department Pension Fund, the New York
City Board of Education Retirement System and the New York State Common

" Retirement Fund. We also have received a letter from the NYC Pension Funds dated

January 28, 2005. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Sincerely,
9,.,,%.. A Lrgraan

Jonathan A. Ingram
Deputy Chief Counsel

Enclosures

cc:  Patrick Doherty
The City of New York
Office of the Comptroller
1 Centre Street

e otk RV INOTZBYBLIC REFERENCE COPY




Newmont Mining Corporation
Incoming letter dated December 22, 2004
Page 2

Allen G. Hevesi

Comptroller

State of New York

Office of the State Comptroller
110 State Street

Albany, NY 12236

L _
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February 5, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Newmont Mining Corporation
Incoming letter dated December 22, 2004

The proposal urges management to review Newmont’s waste disposal policies for
its mining operations in Indonesia, with a particular reference to “potential environmental
and public health risks incurred by the company by these policies,” and to report its '
findings to shareholders.

There appears to be some basis for your view that Newmont may exclude the
proposal under rule 14a-8(i)(7), as relating to Newmont’s ordinary business operations
(i.e., evaluation of risk). Accordingly, we will not recommend enforcement action to the
Commission if Newmont omits the proposal from its proxy materials in reliance on
rule 14a-8(1)(7). In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which Newmont relies.

Sincerely,

Stre D Kl

Sara D. Kalin
Attorney-Advisor _
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White & Case LLP Tel + 1212 819 8200
1155 Avenue of the Americas Fax +1 212 354 8113
New York, New York 10036-2787 www.whitecass.com

December 22, 2004

VIA FEDEX

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission i
450 Fifth Street N.W. S

Washington, D.C. 20549 _
Re:  Newmont Mining Corporation n)
Statement of Reasons for Omission of Shareholder Proposal Pursuant to T
Exchange Act Rule 14a-8(j) e ,.::
Ladies and Gentlemen: R

This letter is being submitted by White & Case LLP on behalf of our client, Newmont
Mining Corporation, a Delaware corporation (“Newmont™ or the “Company”), pursuant to Rule
14a-8()) promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), in reference to the Company’s intention to omit the shareholder proposal attached hereto
as Exhibit A (the “Proposal”) filed by the Office of the Comptroller of New York City on behalf
of the New York City Employees’ Retirement System, the New York City Teachers’ Retirement

. System, the New York City Police Pension Fund, the New York City Fire Department Pension
Fund and the New York City Board of Education Retirement System (the “Sponsors’) and the
Comptroller of New York Statc on behalf of the New York State Common Retirement Fund (the
“Co-Sponsor” and, collectively with the Sponsors, the “Proponents™), that the Proponents wish
to have included in Newmont’s proxy statement (the “Proxy Statement”) for its 2005 annual
meeting of sharcholders (the 2005 Annual Meeting”). On behalf of Newmont, we hereby
submit this statement of reasons for exclusion of the Proposal from the Proxy Statement for
filing pursuant to Rule 14a-8(j) under the Exchange Act and hereby request that the staff of the
Division of Corporate Finance (the “Staff”) of the Securilies and Exchange Commission (the
“Commission”) confirm that it will not recommend enforcement action against Newmont should
Newmont omit the Proposal from the Proxy Statement in reliance on one or more interpretations
of Exchange Act Rule 14a-8 set forth below.

The Proposal

The Proposal states that “shareholders urge management to review its policies concemning

waste disposal at its mining operations in Indonesia, with a particular reference to potential
DRESDEN DRSSELDORF FRANKFURT HAMBURG HELSIKK]
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environmental and public health risks incurred by the company by these policies, and to report to
sharcholders on the findings of this review.”

For the reasons set forth below, the Company believes that the Proposal may be omitted
from the Proxy Statement.

Discussion of Reasons for Omission

Substantial Implementation

The Company believes that the Proposal may be omitted from the Proxy Materials
pursuant to Exchange Act Rule 14a-8(i)(10) because the Company has substantially
implemented the Proposal through its policies, standards and reports, described below. Where
companies have implemented the essential objectives of the proposal or have had policies,
standards and procedures concerning the subject matter of the proposal already in place, the Staff
has consistently found that the proposal had been substantially implemented and could be
excluded under Rule 14a-8(i)(10). See, e.g., Freeport-McMoRan Copper & Gold Inc. (available
March 5, 2003) (proposal requesting amendment of company’s social and human rights policy,
establishment of independent monitoring system, reporting of human rights violations and
reporting to shareholders on implementation of the social and human rights policy was found to
have been substantiaily implemented by the company’s revision to its socia! and human rights
policy and the publication of an annual Economic, Social and Environmental Report); The
Talbots, Inc. (available April 5, 2002) (proposal requesting implementation of a code of
corporate conduct based on human rights standards of the United Nations’ Intemational Labor
Organization was found to have been substantially impiemented by establistiment of, among
other things, the company’s Standards for Business Practice, a Labor Law Compliance Program,
and a Code of Conduct for Suppliers); In The Gap, Inc. (available March 16, 2001) (proposal
asking board to provide a report to sharcholders on child labor practices of the company’s
suppliers was excludable because the company (1) established and implemented a code of
vendor conduct that addressed child labor practices, (2) monitored compliance with the code, (3)
published information on its website about the code and its monitoring programs, and (4)
discussed child labor issues with shareholders);, Kmart Corp. (available February 23, 2000)
(proposal requesting board report on its vendor standards and vendor compliance program could
be omitted because the company had substantially implemented the proposal through its Vendor
Workplace Code of Conduct, monitoring program and reports to shareholders).

_ Newmont has published a clear set of policies, backed by a set of standards and
guidelines for the management of key risks related to the environment, health and safety, and
community relations. These policies and standards are global in scope and apply to the
Company’s operations. The standards are incorporated into the Company’s Five Star Integrated
. Management System, established across the Company during 2003, which utilizes a common

management system to facilitate the management of the environmental, health and safety, and
community relations aspects of the Company’s operations.

The Five Star Integrated Management System allows the consistent application and
execution of the Company’s envirommental, health and safety and community relations policies
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and standards on'a global basis. This Five Star Integrated Management System is based broadly
on the ISO 14001 and AS/NZ 4804:2001 models and detajls a series of approximately 40
standards divided into two basic groups: (1) Management System Standards and (2) Health,
Safety and Loss Prevention (HSLP), Environmental, and Community and External Relations

Standards.

Under the Five Star Integrated Management System, annual assessments of operaling
sites” execution of their management system is reviewed and scored against a series of defined
levels (i.c. one to five stars, five being the best). B '

The Company also publishes "Now & Beyond,” an annual report on the Company’s
performance in the areas of health and safety, community relations, employee well-being,
environmental management and economic impact. This report complements the Company’s
annual report to sharcholders and was first published by the Company in early 2003 with respect
to the Company’s performance in 2002.

The “Now & Beyond 2002" reported the Company’s performance at its mining sites in
Australia, New Zealand and Indonesia. Beginning with “Now & Beyond 2003,” published in
2004, the Company produced a corporate “Now & Beyond” report, summarizing the '
performance in the human resources, environment, health and safety, and community relations
areas across the Company. The corporate report is complemented by individual *“Now &
Beyond” site reports produced by and focused around each of the Company’s operations. All of
these reports are available electronically on the Company’s web site or the reports may be 7
requested in hard copy from the Company. i

“Now & Beyond” reports present employee well-being, health and safety, environmental
management and community relations targets for the upcoming year. For example, “Now &
Beyond 2003, produced for Batu Hijau, clearly set a focus for improved performance related to
site, regional, and global environmental nisks, such as management of chemicals and hazardous

. materials, waste rock, water and air quality, energy, wildlife, closure and reclamation planning
and implementation. Additionally, community relations set a goal for further developing
programs to manage human rights, local community investment, empioyment and business
support and social impacts. ‘

Because the operation is in closure, the “Now & Beyond 2003” for Minahasa focused on
successful mine closure through improved planning and cleariy discussed the key challenges
related to water management. Copies of the “Now & Beyond 2003” reports with respect to the
two Indenesian operations are attached as Exhibits B and C.
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The corporate “Now & Beyond™ is prepared in accordance with the Global Reporting
Initiative' guidetines and is measured against the Institute of Social and Ethical Accountability’s
AA1000 standards for internal and external communication and consultation. The *Now &
Beyond 2004” reports will be available by Aprii 2005.

In furtherance of the Company’s commitments to providing a healthy and safe work
place and environmentally sound and responsible resource development, Newmont’s Board of
Directors has an established Environmental, Health and Safety Committee (the “Committee™).
The Committee’s primary purposes are to assist the Board in its oversight of (1) the
environmentat, health and safety issues relating to the Corporation; (2) the Corporation’s
compliance with corporate policies that provide processes, procedures and standards to follow in
accomplishing the Company’s goals and objectives relating to environmental, health and safety
issues; and (3) management of risk related to environmental, health and safety issaes. The
Committec has the authority to (1) investigate any activity of the Company and its subsidiaries
and unrestricted access to all information relating to environmental, health or safety matter and
(2) retain, at the Company’s expense, persons having special competencies {including, without
limitation, legal or other consultants and experts}) to assist the Committee in fulfilling its
responsibilities.

The Proposal requests that the management of Newmont review its policies concerning
waste disposal at its mining operations in Indonesia and issue a report to shareholders on the
outcome of such review, with specific emphasis on potential environmental and public health
risk. As described above, the Five Star Integrated Management System provides for regular
review and analysis regarding the performance of the systems for managing environmental and
health impacts of the Company’s operations. Furthermore, the Board of Directors of the
Company conducts comprehensive reviews of the Company’s operations throughout the year at
their regularly scheduled meetings, with the participation of the Committee. The results of the
Five Star Integrated Management System, material issues identified by the Committee, the
Company’s Board of Directors or senior management, as well as general information on the
Company’s safety, social and environmental policies, are then reported in the Company’s Now
& Beyond reports, which supplement its filings with the Commission. Accordingly, the Proposal
is moot.

Ordinary Business Operations ;

The Proposal also should be considered a matter of ordinary business operations,
Exchange Act Rule 14a-8(i)(7) permits a registrant to omit a shareholder proposal if it “deals
with-a miatter relating to the company’s ordinary business operations.” In accordance with this
rule, the Staff has consistently permitted the exclusion of proposals that require a company to
prepare a special report on a particular aspect of the conduct of its ordinary business operations,
even in cases where such proposal would not require the taking of any particular action by the

! An independent institution that works in cooperation with the United Nations and whose mission is to
develop and disseminate globally applicable sustainability reporting guidelines for voluntary use by
organizations for reporting on the economic, environmental, and social dimensions of their activities,
products, and services,
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company with respect 1o such business operations. In Exchange Act Release No. 34-20091
(August 16, 1983), the Commission specifically addressed the issuc of the excludabiiity under
Exchange Act Rule 14a-8(c)(7) (the predecessor to the current Rule 14a-8(iX7)) of proposals
requesting reports on matters which relate to a company’s ordinary business operations.
According to this Release, a proposal will be excludable pursuant to the Exchange Act Rule if
the subject matter of the special report involves a matter of osdinary business. The general
policy underlying the “ordinary business™ exclusion is “to confine the resolution of ordinary
business problems to management and the board of directors, since it is impracticable for
sharcholders to decide how to solve such problems at an annual shareholders meeting.”
Exchange Act Reicase No. 40018 (May 21, 1998). This general policy rests on two primary
constderations: (i) that “(certain tasks are so fundamental to management’s ability to run a
company on a day-to-day basis that they could not, as a practical matter, be subjcct to direct
shareholder oversight”; and (i) the “degree to which the proposal seeks to “micro-manage” the
company by probing too deeply into matters of 2 complex nature upon which shareholders, as a
group, would not be in a position to make an informed judgment.” Exchange Act Release No.

40018 (May 21, 1998).

The Company believes that the Proposal fits squarely within the category of proposals
meant for exclusion pursuant to Rule 14a-8(i)(7). The Proposal’s focus is the operations of the
Company, which are issues exclusively under the aegis of the Board of Directors. The
Proponent does not request that the Company adhere to any principles or policies. Instead, the
Proposal seeks a review of the Company’s business activities and, in particular, certain of the
risks it faces. The review or evaluation of risks is a fundamental part of ordinary business
operations and is best lefl to management and the Board of Directors. See, ¢.g., Newmont
Mining Corp. (available February 4, 2004) (excluding proposal requesting report on risk to the
company’s operations, profitability and reputation from its social and environmental lhiabilities);
Xcel Energy Inc. (available April 1, 2003) (excluding proposal which urged that the company’s
board of directors issue a report disclosing the economic risks associated with the company’s
past, present and future emissions of certain gases and the public stance of the company
regarding efforts lo reduce these emissions); Mead Corporation (available J anuary 31, 2001)
(excluding proposal related to a request for a report of the company’s environmental tisks in
financial terms). The Proposal is similar to those in Newmont Mining Corp., Xcel Energy Inc.
and Mead Corporation. :

Newmont is the world’s largest gold company. Waste disposal is an inherent aspect of
the Company’s busincss, as are the Company’s efforts to minimize any resulting risks. The
report contemplated by the Proposal is of the type contemplated by Release No 34-20091 that the
Staff has found to be excludable in accordance with Exchange Act Rule 14a-8(i}(7). See,e.g.,
Cinergy Corp. (available Febrary 5, 2003)(excluding proposal requesting report on economic
risks associated with certain emissions, the company’s public stance on efforts to reduce those
emissions and the economic benefits of reducing the emissions); Duke Power Company
(available March 7, 1988) (excluding proposat requesting report on environmental impact of
power plant emissions as well as company’s environmental control and pollution protection
devices); Carolina Power & Light Co. (available March 30, 1988) {excluding proposal requesting
annual report on release of waste and the company’s environmental protection and control
activities with respect thereto).
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Furthermore, the Staff has consistently allowed omission of proposals secking financiat
disclosures beyond those that the registrant is required to make on the basis that such proposals
relate to the conduct of ordinary business. See, e.g., WPS Resources Corp. (available January
23, 1997); American Telephone and Telegraph Company (available January 29, 1993);
American Stores Company (available April 7, 1992); Potomac Electric Power Company (March
I, 1991); Pacific Gas and Electric Company (available December 13, 1989); Minnesota Mining
and Manufacturing Company (available March 23, 1988); Arizona Public Service Company
(available February 22, 1985). Moreover, the Staff has not objected to omission of such
proposals even though they did not specifically request that the financial information be included
in a periodic report but rather sought disclosure of the information to sharcholders
supplementally. See, e.g., Mead Corporation (available January 31, 2001); American Telephone
and Telegraph Company (available January 29, 1993); Arizona Public Service Company
(available February 22, 1985). The Commission already rcgulates disclosurc by companies to
ensure that sharcholders and potential investors have sufficient information to make informed
decisions about such companies, including any known risks and uncertainties that might have
future impact on such company. The decision to disclose information in addition to that which is
requtired by the Commission is properly left to the judgment of the Company’s Board of
Directors and management as a matter relating to the conduct of ordinary business operations.
Furthermore, a report on potential risks enters into the realm of risk evaluation that is uniquely
the responsibility of the Company’s Board of Directors and management in their ongoing
operation of the business. Therefore, the Company believes that the Proposal is also.excludable
based upon the above reasoning. ' '

:While proposals involving business matters that are mundane in nature may be excluded
from a-company’s proxy materials based upon Rule 14a-8(i)(7), proposals that raise social policy
issues so significant that a sharcholder vote on the matter is appropriate may not be excluded on
such basis. Exchange Act Release No. 12999 (November 22, 1976); Exchange Act Release No.
40018 (May 21, 1998). However, the standard on whether a proposal may be excluded or not
does not tun on whether the proposal may be construed as tangentially relating to a significant
social policy issue, but whether the proposal requests action in furtherance of a significant social
policy issue. See, e.g., Mead Corp. (available January 31, 2001) (excluding proposal requesting
report on the company’s liability projection methodology and assessment of other major :
environmental risks). Here, the Proposal ncither requests that the Company remedy a social
policy issue nor requires that the report remedy any social issues. Instead, the Proposal seeks a
report merely evaluating the Company’s potential environmental and public health risks. A
report is simply a report and, when it only duplicates information that is already required or
available, it is of no value. See, e.g., Newmont Mining Corp. (available February 4, 2004)
(excluding proposal requesting report on risk to the company’s operations, profitability and
reputation from its social and environmental liabilities); Cinergy Corp. (available February 5,
2003) (excluding proposal requesting report on economic risks associated with certain €Iissions,
the company’s public stance on efforts to reduce those emissions and the economic benefits of
reducing the emissions). Accordingly, the Proposal does not raise a “sufficiently significant
social policy issue™ so as to bring it outside of Rule 14a-8(1)(7). Exchange Act Release No.
40018 (May 21, 1998). Instcad, the Proposal merely addresses the ordinary business of the
Company.
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Misleading and Vague

The Company may also properly exclude the Proposal under Exchange Act Rule 14a-
8(i)(3) because it contains impermissibly misleading and vague language, thereby violating
Exchange Act Rule 142-9. The preamble and the Proponents’ statement in support of the
Proposal include statements which are inaccurate or omit to state relevant information, and
which the Company considers to be false and misleading in violation of the Commission’s proxy
. rules. They thus violate Exchange Act Rule 14a-9. Note (b) of Exchange Act Rule 14a-9 states
the following as an example of what may be misleading within the meaning of the Rule:
“[m]aterial which directly or indirectly impugns character, integrity or personal reputation, or
directly or indirectly makes charges concerning improper, illegal or immorat conduct or
associations, without factual foundation.”

The preamble to the Proposal states that “an investigation convened by the Indonesian
government concluded that Newmont's Sulawesi operations violated Indonesia’s toxic dumping
laws, and that the marine environment adjacent to those operations was contaminated with
unnatural levels of arsenic and mercury that posed significant health risks to the local
population.” This statement is incorrect. While a draft report has interpreted the data as
demonstrating a possible health risk, that interpretation is in the process of being verified by a
separate Indonesian government panel.

Furthermore, the Company understands that, contrary to the statement in the Proposal
that the investigation found that the levels of arsenic and mercury near the Company’s mining
- operations posed significant health risks, the report produced by the investigation in fact states
that water quality and fish tissue metals concentrations meet Indonesian standards or other
-relevant standards. Multiple studies have shown the water quality levels for arsenic, mercury
and cyanide to be well under both Indonesian and U.S. EPA water quality standards and
guidelines, respectively. The above sentence in the Proposal therefore should be deleted because

1t is misleading.

The preamble to the Proposal also states that “the New York Times teported that the STD
method employed by Newmont in Indonesia has been effectively banned in the United States
under the provisions of the Clean Air [sic] Act.”

The above statement contains broad generalizations and assumptions that are not
supported by fact. While the Proposal correctly quotes the aforementioned article, the article _
itself is incorrect because, in actuality, 40 CFR 440.100 Subpart J,(a)(4)X(d) recognizes the ability
. of the Quartz Hill Project in Alaska to use submarine tailings disposal (“STD”) technology. In
addition, in 1996 the EPA proposed an amendment to the regulations under the Clean Water Act
that would have created the opportunity for another mine located in Alaska to utilize STD. STD
is recognized by the World Bank Group, as well as the United States Export-Import Bank, as a
viable tailing management technology, on a case by case basis,

STD is used by Newmont at its Indonesian operations and has been utilized at more than
twenty other sites, operated by varicus companies, in Canada, Denmark (Greenland), Norway,
Papua New Guinea, Peru, and Turkey. The use of STD at the Company’s Indonesian operations
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was approved by the Government of Indonesia after extensive environmental study and public
review,

Furthermore, the preamble included in the Proposal states that “transnational corporations
operating in countrics with repressive governments, ethnic conflict, weak rule of law, endemic
corruption or poor labor and environmental standards face serious risks to their reputation and
share value if they are seen to be responsible for, or complicit in, degradation of the environment
or human rights violations.” Such assertion suggests that the Company is a party to, among other
things, governmental repression, ethnic conflict, corruption and human rights violations, which
have no relevance to the subject of the proposal, namely environmental jssues. Accordingly,
such assertion creates a false or misleading impression of the Company since it implicates the
Company in improper or illegal conduct without factual foundation. Therefore, such assertion
should be excludable under Rule 14a-8(i)(3). -

Pursuant to Exchange Act Rule 14a-8(j)(2), filed herewith are six copies of this letter as
well as six copies of the Proposal which includes a supporting statement from the Proponent.
We would very much appreciate a response from the Staff on this no-action request as soon as
practicable so that the Company can meet its timetable in preparing its proxy materials. If you
have any questions or require additional information conceming this matter, please call Maureen
Brundage or Kai Rebane of this Firm at (212) §19-8314 and (212) 819-8707, respectively.

Very t:illy yours

white ? Cose, LLP
RC:MB

cc:  Mr. Britt D. Banks, Esq.
Ms. Sharon Thomas, Esq.
Patrick Doherty, Office of the Comptroller of New York City
Alan G. Hevesi, Comptroller of New York State
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THE CITY OF NEW YORK:
OFFICE OF THE COMPTROLLER
1 CENTRE STREET
NEW YORK, N.Y. 10007-2341

: —_——
H WILLIAM C. THOMPSON, JR,
: COMPTROLLER
: November 16 2004
! .
g Mr. Britt D, Banks
I Vice President, General Counsel and
' Secretary
i ‘Newmont Mining, Corp.
1700 Lincolo Street

Denver, CO 80203

Dear Mr. Banks:

The Office of the Compiroller of New York City is the custodian and trustee of the New
York City Bmployees’ Retjrement Systern, the New York City Teachers' Retirement
System, the New York City Police Pension Fund, and ihe New York City Fire
Department Pension Fund, and custodian of the New York City Board of Bducation
Retirement System (the “funds”). The funds’ boards of trustees have anthorized me to
infom you of our imtention to offer the enclosed proposal for consideration of

stockholders at the next annua) meeting.

I submit the attached proposal to you in accordance with rule 142-8 of the Securities
Exchange Act of 1934 and ask that it be included in your Proxy statcment. -

Wo would be happy to discuss this initiative with you. Should the Company's board of
directors decide 1o endarse jts provision, the funds will ask thet the proposal be
withdrawy from consideration at the anmual meeting. If you have any questions on this
‘matter, please feel free to contact me at (212) 669-2651. :

Very tnily. urs,

atrick Doherty

Enclpsures
Nesmont Mining human rights Itr. 2005
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NEWMONT MINING

WHEREAS, we belicve that transnational corporations operating in countries with repressive
governments, ethnic conflict, weak rule of law, endemic corruption, or poor labor and
environmental standards face serious risks to their reputation and share value if they are scen to
be responsible for, or complicit in, degradation of the environment or human rights violations;

and,

WHEREAS, Ncwn?ént Mining has extensive mining operations on the islands of Sulawesi and
Sumbawa in Indonesia; and, :

WHEREAS, the company has employed submarine tailings disposal (STD) as a method of
disposing of toxic mining waste generated by its Indonesian mining operations; and -

WHEREAS, on September 8, 2004, reported that the $TD method employed by.Newmont in
Indonesia has been effectively barmed in the United States under the provisions of the Clean Air
Act; and,

WHEREAS, in November, 2004, an investigation convened by the Indonesian govermment
concluded that Newmont’s Sulawesi operations viclated Indenesia’s toxic dumping laws, and

that the marine environment adjacent to those operations was contaminated with unnatural levels
of arsenic and mercury that posed significant health risks to the local population; and

WHEREAS, the investigation's repart, endorsed by Indonesia’s Minister of the Environment,
recommended that icgal action be taken against Newmont for its waste dumping, and that the
communities affected by the arsenic and mercury contamination caused by this durnping be
relocated; and . .

WHEREAS, .

there is a Jawsuit pending against the company by Indonesian citizens who have allegedly
experienced serious health problems as a result of the company’s dumping of toxic waste into the
waters off Sulawesi , :

THEREFORE, BE IT RESOLVED, shareholders urge management to review its policies
conceming waste disposal at its mining operations in Indonesia, with a particular refcrence to

potential environmental and public health risks incurred by the company by thase policies, and to

report to shareholders on the findings of this review.

[Aoco3
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ALAN G.HEVES! 110 STATE STRENT
ALBANY,NEW YORK 12236

COMPTROLLER

[ Yoren
: STATEOF NEW YO
OFFICE OF THE STATE COMPTROLLER

November 22, 2004

Mr. Britt D, Banks

Vice President, General Comnsel, and Sccretery
Newmont Mining Corporation

1700 Lincoln Street

Deanver, Colorado 80203

Dear Mr. Banks;

As Compiroller of New Yotk State, 1 am sole Trustee of the Now York Stste Common Retircmen
Fund ('Fand™), Thcﬁnu!hasassetskﬂaﬁngamoﬁmmlyﬂmbillionhdnﬁngﬂnbemﬁdal ;
owmership of 1,631,392 shares in Newmons Mining Corporation, '

’ Imdaﬁmﬂﬂmamhﬁnnmqmmﬁngamﬁmormmpanypoﬁdummﬁngwmdisﬁoml
mNmMWhMMMWW&nMWYMGWEmﬁW'
Mmu%mformmhﬁmﬂﬁempm‘;lﬂ%anﬁmlmwﬁﬂg This Jetter is to inform you
that the Fimd is a co-sponsor of that resofution,

" Ibcﬁmmmmempanymummnm'd:rthenegaﬁvemm' that reporis of numerous health
pro Immammgmcmdigmmnpupumﬁonmdrdamdlmnﬂupcndingagmumempmybmugmby
Indnmﬁandﬂmshashadupm&smpumhnhtbthuemmiomlmimmuy. Purtheonore, 1 believe
MﬁquhMMMMhmmmwmeHmhmmm

Is at risk of losing opportamitics in this

commparty is not only at risk of inenming mopetary lisbilities, bnrt also
wmpcﬂﬁveindusnymmplom_othermufthewmiddmchmmm oiay bo heitant to let the

. Fompagy operate in theie countries,

' In accondance with SEC Rule 14a-8a)(1), our custodian bank will forward you evidence of the
Fond’s beneficial owncsship, nammmmmomupdmmmm the date
unwhlchtheanmnlnmhgofﬂmcoqsonﬁmiahau

Almmﬂmmmmmwmnhmdm%mm
st my office, as to the date and location of the 2005 snmual mecting o

B Ve

Alan G. Bevest

cc: Robert Ruseo, J. P. Margan
Patrick Doberty, Office of the New York City Compiroller
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WILLIAM C. THOMPSON, JR.

Janice Silbersteln Dhe s
ASSOCIATE GENERAL COUNSEL COMPTROLLER EMAIL: JSILBERGCOMPTROLLER.NYC:GOV

BY EXPRESS MAIL ' '
January 28, 2005
Securities and Exchange Commission

Division of Corporate Finance

Office of the Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549

81 :250

Re: Newmont Mining Corporation . ' .
Shareholder Proposal submitted by the New York City Pension Funds

To wWhom It May Concern:

I write on behalf of the New York City Employees' Retirement System, the New

York City Teachers’ Retirement System, the New York City Police Pension Fund, the
New York City Fire Department Penslon Fund and the New York City Board of
Education Retirement System (the "Funds")! in response to the December 22, 2004
letter sent to the Securities and Exchange Commission (the "Commission") by the

. firm of White & Case on behalf of Newmont Mining Corporation ("Newmont" or the . i
"Company™). In that letter, the Company contends that the Funds' shareholder i
proposal (the "Preposal") may be omitted from the Company's 2005 proxy statement
and form of proxy (the "Proxy Materials™) under Rules 14a-8(i)(7), 14a-8(i)(3) and
14a-8(i)(10) under the Securities Exchange Act of 1934. '

I have reviewed the Proposal, as well as the December 22, 2004 letter. Based
upon that review, as well a review of Rule 14a-8, it is my opinion that the Proposai}
may not be omitted from the Company’s 2005 Proxy Materials. Accordingly, the
Funds respectfully request that the Division of Corporate Finance (the "Division”)
deny the relief that Newmont seeks, .

1. The Proposal

The Proposal consists of a series of whereas clauses followed by a resolution.
Among other things, the whereas clauses note: (a) the serious risk to the reputation
and share value of transactional corporations operating in politically and socially

1 New York State Common Retirement Fund is a co-sponsor of the Proposal.
1




troubled countries if they are seen to be responsible for, or complicit in, degradation
of the environment or human rights violations; (b) the extensive mining operations of
Newmont on the Indonesian islands of Sulawesi and Sumbawa; (¢) the use of '
submarine tailings disposal (STD) by Newmont to dispose of toxic mining waste
generated by its Indonesian mining operations; (d) an articie in the New York Times
(9/8/04) indicating that the STD method employed by Newmont in Indonesia has
been effectively banned in the United States under the provisions of the Clean
[Water] Act; (e) that an investigation convened by the Indonesian government
(November, 2004) concluded that Newmont’s operations in Sulawesi violated
Indonesia’s toxic dumping laws, and that the marine environment adjacent to those
operations was contaminated with unnatural levels of arsenic and mercury thereby
posing a significant health risk to the local population; (f) the endorsement of the
investigation report by Indonesia’s Minister of the Environment, the recommendation
that legal action be taken against Newmont for its waste dumping, and that the
communities affected by the arsenic and mercury contamination caused by this
dumping be relocated; and (g) that a lawsuit by Indonesian citizens, who have
allegedly experienced serious health problems due to Newmont’s dumping of toxic
waste into the waters off Sulawest, is pending against Newmont. These clauses are
followed by a resolved clause that states:

Therefore, be it resolved, shareholders urge management
to review Its policies concerning waste disposal at its mining
operations in Indonesia, with a particular reference to potential
environmental and public health risks incurred by the company
by these policies, and to report to shareholders on the findings
of this review,

I1. The Company's Opposition and the Funds' Response

In its letter of December 22, 2004, the Company requested that the Division
not recommend enforcement action to the Commission if the Company omits the
Proposal under three provisions of SEC: Rule 14a-8(i)(7) (relates to the conduct of
the company's ordinary business operations and does not involve significant social
policy issues); Rule 14a-8(i)(10) (substantially implemented); and Rule 14a-8(i)(3)
(materially false or misleading). Pursuant to Rule 14a-8(g), the Company bears the
burden of proving that one or more of these exclusions apply. As detailed below, the
Company has failed to meet that burden with respect to all three exclusions and its
request for "no-action® relief should accordingly be denied.

A The Proposal Involves Significant Sociat Policy Issues and Does Not Relate to

the Conduct of the Company's Ordinary Business Operations. and So May Not Be

Omitted under Rule 14a-8(i)(7).

There has been pervasive reporting and public debate during 2004 and
continuing into 2005 as to the serious environmental issues and legal problems
surrounding Newmont’s waste disposal policies and practices at its gold mining
operations in Indonesia. Most notably, Indonesia’s planned criminal prosecution of
five Newmont executives for these waste disposal practices has attracted worldwide

2




attention. Under these circumstances, the Proposal, seeking management’s review
and report of its waste disposal policies including the potential environmental and
public health risks, does not fall within the realm of "ordinary buslness.™

Those risks are a very serious concern for Newmont shareholders. On January
20, 2005, The Assoclated Press reported:

Newmont shares ended 2004 about 8 percent
lower than where they started. That's partly
because investors sold gold stocks, figuring
share prices had outpaced the precious metal's
gains in 2003. But Newmont's shares also may
have languished more than some of its peers
because the Denver-based gold miner s facing
serious pollution allegations at some of its
overseas operations. “There’s been a lot of
noise over the past three months about
Newmont’s Indonesian and Peruvian operations,”
said Bear Stearns & Co. analyst Michael Dudas.
*It's been a lot of environmental and local
discourse that has kind of restrained Newmont S
performance.”

Because of the compelling issues, extraordinary facts and Newmont’s
Company’s global stature, there has been substantial media coverage of the scandal
in Indonesia:

A. Indonesia Intends to Prosecute Newmont

A spokesperson for Indonesia’s Attorney General stated that the Indonesian
authorities plan to go ahead with a criminal lawsuit against Newmont, charging that
the Company poiluted a bay with arsenic and mercury. "Criminal Suit is Due Over
Newmont Mine,” The International Herald Tribune (12/3/04). The Company will be
charged with “purposely disposing hazardous and poisonous material into the water
though they are fully aware that the material is dangerous, polluting and dangerous
for the people’s health.” Id. Indonesia plans to put on trial five Newmont executives,
accusing them of corporate crimes In connection with the alleged pollution. If found
guilty, they could face up to 15 years in jail. The Assoclated Press (12/24/04).

In “Headliners Most Likely to Make the News This Year,” the January 8, 2005 |
edition of the Rocky Mountain News warned that Wayne Murdy, the CEO of Newmont,
headquartered in Denver, Colorado, was a contender:

Why we should watch him in 2005: The world’s
fargest gold mining company has been reaping
the benefits of a strong business and robust gold
prices. Murdy’s acumen is unquestioned, but how
will he, the company and the stock hold up amid
continuing allegations that Newmont has been a
poor environmental citizen in Nevada and
developing countries? A $543 million suit by
villages has gone away, but a possible trial in
Indonesia-of five Newmont executives, including

3




two Americans, looms.”

B. Newmont Admits It Released Mercury Inte the Air and Water

The Company admitted on Decernber 22, 2004 that it had pumped tons of -
mercury into the air and water at one of its Indonesian gold mines over five years.
“Firm: Mercury Emitted in Indonesia,” The Washinaton_Post (12/23/04). This
admission is the latest setback for the company in its 6-month battle to defend itself
against pollution allegations in Indonesia. The Associated Press (12/23/04). *In a
phone interview with the Associated Press, the CEQ acknowledged the mine released
17 tons of waste mercury into the air and 16 tons into the water over 5 years. ... An
EPA staff member, speaking on condition of anonymity, salid the mercury release was
‘significant by American standards. It’s a huge amount of mercury to be releasing into
the environment,’ the official said.” Science Letter (1/11/05).

Indonesia’s Environment Minister stated that Newmont's admission that it had
released 33 tons of mercury into the air and water was part of a larger pattern of
"gross negligence.” Chicago Tribune (12/25/04). Further, he accused Newmont of
“cutting corners” to earn greater profits. Id.; The Houston Chronicle (12/25/04).

C.. Top Executives At Newmont Had In Fact Been Warned In 2001

That The Company Was Releasing Mercury Into The Environment

The scandal in Indonesia deepened when It was recently reported that top
executives at Newmont were warned in 2001 by an internal company report that the
Company was releasing tons of toxic mercury vapors into the air in Indonesia. The
New York Times (12/22/04). “The document, shown to The New York Times by a
person close to Newmont, sheds new light on operations at one of the most troubled
mines of a Fortune 500 company based in Denver that has drawn the rising ire of
environmental groups and local communities over the impact of its operations. The
report adds fuel to charges from Indonesian officials who say they intend to prosecute
the company for pollution...” International Herald Tribune (12/23/04),

In a 2001 company memorandum, also seen by The Times, Lawrence T.
Kurlander, then a senlor vice president and chief administrative officer, admonished
his senior colleagues that Newmont had “told the world” it upheld American
environmental rules abroad, when in fact it did not. Id. See also CBS MarketWatch
(12/22/04). Further, Kurlander himself suggested that because of the failure to live
up to Newmont’s advertised standards, he and his colleagues should forfelt thelr
annual bonuses. New York Times (12/22/04); UPI (12/22/04).

D. Newmont Continues To Use “Submarine Tailinas Disposal” (*STD"} To Dispose

Of Its Toxic Mining Waste Notwithstanding The Publicized Potential Environmental

And Health Risks

There is a growing movement against the controversial practice of submarine
tallings disposal, in which finely ground, processed ore is pumped into the seabed
some distance from shore. The Denver Post (12/13/04). STD is not allowed in the
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United States and companies may apply for an exemption, but the U.S. has never
granted one. Id. According to Wiliiam Riley, regional director of the Environmental
Protection Agency in Seattle, who has written opinions on the system, submarine
tailing disposal is effectively banned in the United States under the Clean Water Act.
The New York Times (11/9/04). Submarine tailings disposal is effectively illegal in the
USA, Canada and Australia. The Mineral Policy Institute (10/20/04).

Indonesian authorities and human rights groups stated that the Company’s
local subsidiary has “dumped toxic levels of mercury and arsenic waste” from its
operations using the controversial STD method. Associated Press (1/20/05).

Glven the “widespread public debate” reported by numerous respected
sources as to the pending criminal trial of Newmont executives in Indonesia and the
Company’s alleged toxic dumping there, the subject Proposal clearly transcends day-
to-day business matters. As the Division of Corporate Finance has emphasized,
“ordinary business” cannot be used as a rationale to exciude proposals that relate to

matters of substantial public interest:

The fact that a proposal relates to ordinary business
matters does not conclusively establish that a
company may exclude the proposal from its proxy
materials. As the Commission stated in Exchange
Act Release No. 40018, proposals that relate to
ordinary business matters but that focus on
"sufficiently significant social policy issues . . .
would not be considered to be exciudable because
the proposals would transcend the day-to-day
business matters."” See Amendments to Rules on
Shareholder Proposals, Exchange Act Release No.
40018 (May 21, 1998).

Staff Legal Bulletin, SLB 14A (July 12, 2002)(footnotes omitted in citations to
Bulletin).

The Bulletin then reviewed the SEC’s historical position of not permitting
exclusion on ordinary business grounds of proposals relating to significant policy
issues: ‘

The Commission has previously taken the
position that proposals relating to ordinary business
matters "but focusing on sufficiently significant
social policy issues . . . generally would not be
consldered to be excludable, because the proposals
would transcend the day-to-day business matters
and raise policy issues so significant that it would
be appropriate for a shareholder vote.” The Division
has noted many times that the presence of
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widespread public debate regarding an issue is
among the factors to be considered in determining
whether proposals concerning that Issue "transcend
the day-to-day business matters."

Id. :
As all of those criteria are met here, the Proposal does not relate to

“ordinary business.”

The no-action letters cited by the Company are irrelevant, because the facts in
those letters, including even Newmont Mining Corp. (February 4, 2004) ("Newmont
17), bear no comparison to those surrounding the subject Proposal: a pending criminal
trial of five of Newmont’s executives, and not only allegations of toxic dumping by the
world’s largest gold producer but also the Company’s admission that it released tons
of mercury into the air and water. Further, the Proposal here calis for a report with
*a particular reference to potential environmental and public health risks incurred by
the company by these [waste disposal]} policies.” The Proposal does not focus on
economic and financial risks, in marked contrast to letters the Company cites here.
Cf. Xcel Energy Inc. (April 1, 2003) and Cinergy Corp. (February 5, 2003) (proposal
solely related to economic risks and benefits); "Newmont 1” (seeking evaluation of
risk only in financial terms); The Mead Corporation (January 31, 2001) (focused on
the Company’s methodology and evaluation of risk solely in financial terms).

Newmont cites additional no-action letters on page 6 of its letter as supporting
the omission of proposals seeking additional or supplemental financial disclosures.?
The subject Proposal, however, seeks no such disclosures.. One possible explanation
for the inclusion of this paragraph in the Company’s December 22, 2004 letter is that
the Company has mistakenly cut and pasted this nearly identical paragraph from
Newmont I, where the proposal had indeed focused on financiatl disclosure. In any
case, the no-action letters Newmont cites in this paragraph do not apply.

In contrast to the irrelevant letters cited by the Company, the ruling most
analogous to the subject circumstances is the Staff's decision in Freeport-McMoran
Copper & Gold, Inc. {(February 12, 2004). That proposal urged management to halt
payments to the Indonesian military and security forces, after Indonesian armed
forces were suspected of involvement in an ambush of Freeport employees. The Staff
rejected Freeport-McMoran’s argument that the proposal related only to “ordinary
business.” Newmont’s current situation in Indonesia may be even less like “ordinary
business” than was the case in Freeport-McMoran, in that here, Indonesia intends to
prosecute Newmont's own executives for the illegal acts complained of.

2 WPS Resources Corp. (Jannary 23, 1997); Amerjcan Telephone and Telegraph Company {Japuary 29, 1993);
American Stores Company (April 7, 1992); Potomac Electric Power Company (Mazch 1, 1991); Pacific Gas and
Blectric Company (December 13, 1989); Minnesota Mining and Mamufacturing Company (March 23, 1988); and
Anzona Public Service Commpany (February 22, 1985); Mead Corporation (January 31, 2001); and American .
Telephone and Telegraph Company (Janvary 29, 1993).




For all of those reasons, the Company has failed to prove that the Proposal
may be excluded under Rule 14a-8(i}(7).

C. The Proposal is Not False and Misleading and May Not Be Ormitted Under Rule
14a-8(i} (3). .

The Division’s recent Bulletin has sought to limit the excessive use by
companies of Rule 14a-8(i)(3) as a purported basis for exclusion. Staff Legal Bulletin
SLB 14B (September 15, 2004). The Bulletin provided examples of circumstances
where 14a-8(i)}(3) could not be used to exclude a proposal. Each of the Company’s
three claims that the Proposal is false and misleading shouid not have been raised
under those SLB 14B standards. In any event, each of the challenged statements In

the Proposal is fully supported by media reports.

1. The preamble to the Proposal states that “an investigation convened by the
Indonesian government concluded that Newmont’s Sulawesi operations
violated Indonesia’s toxic dumping laws, and that the marine environment
adjacent to those operations was contaminated with unnatural levels of
arsenic and mercury that posed significant health risks to the local

population.”

The Company claims that this statement is incorrect because only a possible
health risk was demonstrated and that this is in the process of being verified by an
Indoneslan government panel. The Company’s objection Is Impermissible as it relates
to a factual assertion that, “while not materially false or misleading, may be disputed

-or countered.” Staff Legal Bulletin, SL.B 14B

In any event, the Funds have accurately reported information that has appeared
frequently in the media and therefore, the Proposal's statement as to the
Investigation’s conclusions is well-founded.

For example, regarding the subject investigation {or “report”), the Rocky
Mountain News (Denver, CO) (11/27/04) stated that the Indonesian government had
accepted the findings of the report that dumping of waste by Newmont on the seabed
of Sulawes| caused arsenic levels to rise to 10 times the levels allowed in the U.S.,
and that higher than normal levels of mercury were also found. Further, according to
the Rocky Mountain News (Denver, CO) (11/25/04), The Jakarta Post reported that
an Indonesian congressional hearing concluded that Buyat Bay was indeed poliuted
and that polluters will be held responsible for environmental ¢rime.

Further, it has been widely reported that the decision to go forward with the
criminal prosecution of Newmont’s executives was made after Indonesia’s
coordinating minister for social welfare sald he was satisfied with the results of the
subject report. The report concluded that the company’s mine waste had poiluted the
sediment in Buyat Bay. It advised the villagers, particularly children, to reduce
consumption of fish, and Indonesia’s environment minister said that the government
would relocate the villagers International Herald Tribune (12/3/04); the New York
Times (12/2/04).




2. The preamble to the Proposal states that “the New York Times reported
that the STD method employed by Newmont in Indonesia has been effectively banned
in the United States under the provisions of the Clean [Water] Act.”

Here, the Company alleges that the above statement contains broad
generalizations and assumptions that are not supported by fact. This objection too, is
impermissible, as challenging a factual assertion only because it is “not supported.”

Staff Legal Bulletin, SLB 14B. -

In any event, other respected publications have reported the same position on
the STD method as did The Times, /.e., that it is effectively banned. * The Company
concedes that the Funds correctly quoted the New York Times. The Funds have also
correctly quoted the other sources used to discuss the STD method. Therefore, there
is a firm basis for the statement in the Proposal.

3. The preamble states that “transnational corporations operating in countries with
repressive governments, ethnic conflict, weak rule of law, endemic corruption or poor
labor and environmental standards face serious risks to the reputation and share
value if they are seen to be responsible for, or complicit in degradation of the
environment or human rights violations.”

Here, the Company complains that this statement suggests that the Company
is a party to, among other things, governmental repression, ethnic conflict, corruption
and human rights violations, and that it implicates the Company in improper or illegal
conduct without factual foundation. These last objections are impermissibie as well,
as challenging either “factual assertions because those assertions may be interpreted
by shareholders in a manner that is unfavorable to the company, its directors, or its
officers,” or “statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as
such.” Staff Legal Bulletin, SLB 14B.

In any event, this statement Is true. It has been reported that there is endemic
corruption in Indonesia*, ethnic conflict’, weak rule of law,® poor labor conditions? and
a repressive government.® Moreover, the statement clearly does not claim that
Newmont is a party to governmental repression, etc., nor that it is responsible for or
complicit in improper or illegai conduct. Rather, it states that if a company were to be

3 E.g, MSNBC News (11/29/04); The International Herald Tribune (11/10/04); Sierra Club News (11/29/04);
Philippine Daily Inquirer (12/12/04);

7 4 Chicago Tribune (12/15/04)

5 Washington Post (1/4/04)

& The Weekend Australjan (12/13/03)
7 The Herald (1/6/03)

8 The Guardian (12/2/02)




seen to be responsible for or complicit in degradation of the environment or human
rights violations in a country with the listed characteristics, the Company’s reputation
and share value would be at risk. Therefore, the statement does not present a factual
assertion regarding Newmont but rather, a hypothetical, with which it would be
difficult to disagree.

For the foregoing reasons, the Company has not met its burden under Rule
143-8(1)(3).

C. e Propo as Not Been Substant emented and May Not Be
Omitted Under Rule 14a-8

The Company incorrectly claims that it has substantially implemented the
Proposal by creating a miscellany of documents, some of which deal with
environmental er human rights issues, others of which mention its Indonesian
operations. The Proposal, however, seeks both that management report on their
review of the Company’s waste disposal policies and risks, and that management
report these findings to the shareholders. The latter is an essentlal element of the
Proposal, which the Company must fulfill in order to substantially implement the
Proposal. It has not.

The Proposal contemplates a separate document provided to shareholders, in
which all dimensions of the issues and findings are located in one document. Nothing
less will suffice. Shareholders should not have to draft their own report by piecing
together scattered tidbits of relevant information that may exist in various Company
documents or somewhere on the Company’s website®. This report should be titled
appropriately and distributed to each shareholder. To fully inform the shareholder of
the findings that the Proposal seeks, nothing less will suffice.

The Company’s references to its “Five Star Integrated Management System”
and various “"Now & Beyond” publications do not demonstrate that the Company has
substantiaily implemented the Funds’ Proposal. The Company states that these
publications are available electronicaily on the Company’s web site, or the reports
may be requested in hard copy from the Company. This means that only those
shareholders who have access to and use the Internet; and who chose to visit the
website of this one of perhaps many companies whose stock they hold; and who find
the link to these documents on that site; and who then open that document or
request it in hard copy from the Company, will have actually gotten the report. Such
a chance encounter is no substitute for a single report sent to all shareholders.

Regarding the issue of production of a single document, PPG Industries, Inc,

- (1/2/01), in which the Division did not find that the Proposal could be excluded under
Rule 14a-8(i)(10), is instructive. The shareholders had urged the Board of Directors
to adopt, impiement and enforce a workplace code of conduct based on the
International Labor Organization’s Conventions on workplace human rights, including

9 The Company’s website itself has striking omissions. We could not find mention of
Indonesia’s intent to prosecute Newmont's executives.
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several enumerated principles. The company sought to rely on a mix of several items
as together substantially implementing the proposal. The proponent there
responded, “More generally, the Company’s response misses the heart of the Fund’s
resoiution, which is to generate the production of a single document that explicitly
and in one place commits the Company to the enumerated principles.” Staff appears

- to have concurred with the proponent’s view. Accord VE Corp, (February 13, 2004);
Sara Lee Corp. (September 8, 2003). Likewise, a single document is the sine qua
non for a finding of substantial implementation of the Proposal here.

The no-action letters that the Company cites are not useful in analyzing
whether Newmont has substantially implemented a Proposal calling for a full report to
go to all shareholders. In Freeport-McMoran Copper & Gold Inc. (March 5, 2003), a
report to shareholders was only one of six components in the proposal, and though
this report was not issued, the company had implemented the all of the five other
components. The proposal In The Talbots, Inc. (April 5, 2002) was concerned with the
implementation of a code of corporate conduct regarding human rights standards. No
report was requested. In The Gap, Inc. {(March 16, 2001), the proposal requested
that the Board of Directors prepare a report on child labor practices of the suppliers --
there was no requirement that the Board of Directors report to the shareholders. In
Kmart Corperation {February 23, 2000}, the proposai did not request that the full
report go to all shareholders.

For the foregoing reasons. the Company has not met its burden under Rule
14a-8(1)(10).
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Conclusion

For the reasons stated above, the Funds respectfully submit that the
Company's request for "no-~action” relief should be denied. Should you have any
questions or require any additional information, please contact me.

Thank you for your time and consideration.

Very truly yours,

Janice Silberstein
Associate General Counsel

cc: Maureen Brundage, Esq.
White & Case LLP
1155 Avenue of the Americas
New York, New York 10036-2787
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a sharehalder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information conceming alleged violations of
the statutcs administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material,
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402

PUBLIC REFERENCE CORY:.vy 13, 2006

R.W. Smth, Jr.
DLA Piper Rudnick Gray Cary US LLP :
6225 Smith Avenue Act: ‘qz)q.
Baltimore, MD 21209-3600 cr -
Section:
Re:  The Ryland Group, Inc. Rule: [4 X“S
Incoming letter dated December 16, 2005 Public
Availabillity: )

Dear Mr. Smith:

This is in response to your letters dated December 16, 2005 and January 13, 2006
concemning the shareholder propesal submitted to Ryland by The Nathan Cummings
Foundation. We also have received a letter from the proponent dated January 9, 2006.
Our response is attached to the enclosed photocopy of your correspondence. By doing
this, we avoid having to recite or summarize the facts set forth in the correspondence.
Copies of all the correspondence will also be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets for a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

=

Eric Finseth
Attomey-Adviser

Baclosures

cc:  The Nathan Cummings Foundation
475 Tenth Avenue 14th Floor
New York, NY 10018




February 13, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Ryland Group, Inc.
Incoming letter dated December 16, 2005

The proposal requests that the company assess its response to rising regulatory,
competitive, and public pressure to increase energy efficiency.

There appears to be some basis for your view that Ryland may exclude the
proposal under rule 14a-8(i}(7), as relating to Ryland’s ordinary business (i.e., evaluation
of risk). Accordingly, we will not recommend enforcement action to the Commission if
Ryland omits the proposal from its proxy materials in reliance on rule 14a-8(i)(7).

Sincerely,

Amanda McManus
Attorncy-Adviser
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RW. Smmu, JR.

Jay.Smith@diaplper.co
T 410.580.4268 F 410. '580.3266
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December 16, 2005

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Omission of Sharcholder Proposal Submitted by The Nathan Cummings
Foundation to The Ryland Group, Inc.

Ladies and Gentlemen:

We are counsel to The Ryland Group, Inc. (“Ryland” or the “Company”) and, on behalf
of Ryland, we respectfully request that the staff of the Division of Corporation Finance (the
“Staff") concur that it will not recommend enforcement action if Ryland omits a shareholder
proposal and supporting statement (the “Proposal”) submitted by The Nathan Cummings
Foundation (the “Proponent™). The Proponent seeks to include the Proposal in Ryland’s proxy
materials for the 2006 annual meeting of shareholders (the “2006 Proxy™). The Proposal
requests Ryland to issue a report to shareholders assessing the risks and benefits to the Company
of increasing energy efficiency.

On November 10, 2005, Ryland received the Proponent’s Proposal dated November 9,
2005. Pursuant to Rule 14a-8(j), Ryland is submitting six paper copies of the Proposal and an
explanation as to why Ryland believes that it may exclude the Proposal. For your review, we
have attached a copy of the entire Proposal as Appendix A. Ryland appreciates the Staff’s
consideration and time spent reviewing this no action request.
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For purposes of our discussion, a key portion of the Proposal reads as follows:

* * * Ag concerns about rising energy prices, climate change and energy security
continue to increase, the focus on energy efficiency will only intensify. It is vital
that our company be well positioned to compete going forward. Taking action to
improve energy efficiency can result in financial and competitive advantages to
the company. Ignoring this quickly growing trend could result in our company
being an industry laggard and expose it to the potential for competitive,
reputational and regulatory risk.

Resolved:

The sharcholders request that the Company assess its response to rising
regulatory, competitive, and public pressure to increase energy cfficiency and
report to shareholders (at reasonable cost and omitting proprietary information) by
September 1, 2006.

I, The Proposal Relates to Ordinary Business Operations — Rule 14a-8(i)(7).

The Company believes that the Proposal may be omitted under Rule 14a-8(i)(7) as
relating to Ryland’s ordinary business operations for two reasons. First, the Proposal directly
calls upon Ryland to ask shareholders to step into the shoes of management and evaluate the
risks and benefits of the Company’s current approach to ¢nergy efficiency by creating a risk
assessment report and distributing it to shareholders. Secoad, the Proposal calls on Ryland to
supplant management’s judgment by allowing the Company’s shareholders to begin the process
of choosing what types of technologics and building materials the Company should use to avert
economic and competitive risks related to energy efficiency matters.

Il The Proposal Falls Within the Staff’s Recent Guldance Issued in Staff Legal Bulletin
No. 14C (“SLB 14C”), published on June 28, 2005, as a Proposal Which May be
Omitted for Relating to the Ordinary Business Matter of Evaluating Risk.

The Proposal asks the Company to produce a risk assessment report concerning its
energy efficiency policy and related competitive, financial, reputation and regulatory risks to the
Company. Moreover, the Proposal focuses specifically on competitive nisk to the Company’s
position by stating that the Company could become an industry laggard without addressing these
internal risks.

After being asked to analyze numerous proposals referencing environmental and public
health issues, in SLB 14C, the staff appropriately determined that it was time to address these
types of proposals and set forth guidelines for companies seeking to preserve their own
managements’ ability to continue to make decisions affecting day-to-day operations.
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Specifically, Section D.2. of SLB 14C addresses the precise case raised by the Proponent.
In pertinent part, Section D.2. of SLB 14C states:

To the extent that a proposal and supporting statement focus on the company
engaging in an intemal assessment of the risks or liabilities that the company
faces as a result of its operations that may adversely affect the environment or the
public’s health, we concur with the company’s view that there is a basis for it to
exclude the proposal under rule 14a-8(i)(7) as relating to an evaluation of risk.

To the extent that a proposal and supporting statcment focus on the company
minimizing or eliminating operations that may adversely affect the environment
or the public’s health, we do not concur with the company’s view that there is a
basis for it to exclude the proposal under rule 14a-8(i)(7).

Our understanding is that the purpose of the foregoing distinction is that a proposal letter
which focuses solely on the ordinary business matters of a company (including assessment of
risks facing the company from various business decisions) are excludable, but that proposals that
focus on “significant social policy issues” are not excludable because the proposals may
transcend normal day-to-day business matters. In our judgment, the Cummings proposal clearly
fits within the first category and therefore is excludable. The proposal itself asks the Company
to “assess its response” to pressures to increase energy efficiency and the supporting statement
clearly indicates that the reason to do so is so that “our Company [is] well positioned to compete
going forward.” The supporting statement further states that “Ignoring this quickly growing
trend could result in our company being an industry laggard and expose it to the potential for
competitive, reputational and regulatory risk.” All of these items, as well as other statements
within the supporting proposal, clearly indicate a focus on the Company’s internal risks and not
on an overall social policy issue. These are matters for the business judgment of management.

Section D.2. of SLB 14C concludes by discussing two seminal no action letters in the
significant policy area of damage to the environment. First, in Xcel Energy, Inc. (Apr. 1, 2003),
the Staff granted relief under 14a-8(i)(7) allowing Xcel to exclude a proposal because the
proposal requested a report on the economic risks of Xcel’s prior, current and future emissions of
carbon dioxide and other gases. The Xcel proposal requested the report to address the economic
benefits of reducing such emissions related to its business operations. Similarly, the Proponent
asks Ryland to address risks it may encounter in the arca of energy efficiency which may hurt it
economically and cause it to become an industry laggard. Also, the Proposals mentions the
financial and competitive advantages which may result from taking action to improve energy
efficiency. The Proposal submitted to Ryland requests the same type of risk versus benefit report
requested by the proponent in Xcel Energy, Inc. See Newmont Mining Corp. (Feb 5,

2005)(granting relief to exclude a proposal under Rule 14a-8(i)(7) calling for management to
fcview and provide a report to sharcholders regarding the company’s waste disposal policies at
its mining operations with a focus on environmental and public health risks); Newmont Mining
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Corp. (Feb 4, 2004)(granting relief to exclude a proposal under Rule 14a-8(i)(7) requesting a
report on the risk to the company’s operations, profitability and reputation from its social and
environmental liabilities); and Cinergy Corp. (Feb. 5, 2003){granting relief to exclude a proposal
under Rule 14a-8(i)(7) requesting a report on economic risks caused by the company’s
operations. ).

In the second letter, Exxon Mobil Corp. (Mar. 18, 2005), mentioned in SLB 14C, the
Exxon shareholder requested a report on specific environmental damage that would result from
Exxon drilling for oil and gas in protected areas. The Exxon letter clearly focuses on social
policy issues, in contrast to this proposal where the Proponent fails to make a single reference to
environmental damage caused by Ryland in the way of global climate change, increased energy
prices or burning of fossil fuels.

In another no action request, Willamette Industries, Inc. (Mar. 20, 2001), the staff granted
no action relief under rule 14a-8(i)}(7) where the proponent requested an independent committee
of the board prepare a report on the company’s environmental problems and efforts to resolve
them, including an assessment of financial risk due to environmental issues. In the Willamette
letter, the company argued that compliance with federal, state and local environmental laws and
regulations was a matter that related to ordinary business operations. The company also
highlighted that such a report would interfere with its day-to-day operations. Similarly, the
Proposal at issue here references regulations addressing energy efficiency of American buildings,
bills introduced in the United States Congress, estimates by the Environmental Protection
Agency and similar regulatory risks that Ryland may face in the near term. Like the proposal n
Wiliamette, Ryland management’s business judgment concerning regulatory risk is inappropriate
for consideration by all shareholders as a group.

Furiher, the staff granted relief to exclude the proposals requesting similar climate
change/environmental risk assessment reports requested by proponents in Ford Motor Company
(Mar. 2, 2004) and American Intemnational Group, Inc. (Feb. 11, 2004) on the basis that such
reports related to the companies® day-to-day operations and were not proper for shareholder

consideration.

Based on the foregoing, Ryland respectfully urges the staff to concur that the Proponent’s
energy efficiency risk assessment proposal may be excluded.

II.  The Proposal Falls Within the Staff’s Precedent, as a Proposal Which May be Omitted
Jor Relating to the Ordinary Business Matters of Choice of Technologles.

In addition to focusing on risk assessment, on a number of occasions, the Proponent’s
supporting statement references “green building.” In the Proponent’s discussion of green
building technologies, it discusses that while this approach may only be common in a narrow
niche market, mainstream builders should consider this type of construction as important. Green
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building energy and environmental designs include the use of unique building technologies,
materials and design. While the focus of the Proponent’s request for a report focuses on risk
assessment, the supporting statement also advocates that, as part of its risk assessment, Ryland
focus on this new area of green building.

On a number of occasions the staff has granted relief under 14a-8(i)(7) where a
shareholder proposal related to a company’s choice of technologies. Here, the Proponent’s
request for a risk assessment report also appears to advocate that Ryland consider green building
technology and design.

In WPS Resources Corp. (Feb 16, 2001), the Staff permitted exclusion of a shareholder
proposal requesting that a utility company develop new co-generation facilities and improve
energy efficiency. Ultimately, the Staff granted relief to WPS to exclude the proposal because
the proposal dealt with “ordinary business operations (i.e. choice of technologics).” Similarly, as
part of the Proposal’s request for a risk assessment report, it is clear from the supporting
statement that the Proponent believes Ryland may avoid certain economic and financial risks by
adopting green building technotogies and using similar green building materials for future home
construction. See also Union Pacific Corp. (Dec. 16, 1996)(granting relief under rule 14a-8(i}(7)
to exclude a proposal requesting a report on the development and adaptation of a new railroad
safety technology.)

In International Business Machines Corp., (Jan. 6, 2005), the Staff granted relief under
14a-8(1)(7) where the proponent’s proposal calied for a report regarding the design and
development of IBM’s software products. By the Proponent requesting a report assessing the
risks and benefits associated with Ryland’s energy efficiency policy and the specific focus on
new green building designs, it appears that the Proponent s asking Ryland to make a choice on
the type of technologies and building designs it implements in its day-to-day homebuilding
operations.

Therefore, Ryland’s choice of building technologies and materials is not an appropriate
subject for shareholder consideration, and the Proposal should be excludable as part of Ryland’s
ordinary business operations.

. The Proposal Differs Materially from the Praponent’s 2004 Greenhouse Gas Proposal

In 2004, the Proponent submitted a somewhat similar Proposal to Ryland which was
included in Ryland’s 2005 proxy materials (the “2004 Proposal” and attached as Appendix B).
We wish to point out in this regard that there are changes to the current Proposal which we
belicve are highly material. Unlike the Propenent’s 2004 Proposal, the current Proposal’s
resolution does not reference “and reduce greenhouse gas emissions.” We believe this is highly
significant becausc of the staff’s guidance in SL.B 14C.
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The operative language in Section D.2. of SLB 14C states that if the proposal “focuses on
the company minimizing or eliminating operations that may adversely affect the environment or
the public’s health, we {the Staff] do not concur.” In last year's proposal, there is a colorable
argument that the Proponent’s advocacy toward a reduction in greenhouse gas emissions falls in
the category of a proposal focusing on a company minimizing greenhouse gas that may adversely
affect the environment. This year’s resolution from the Proponent addresses only energy
efficiency and the competitive and regulatory pressures Ryland should address in a risk
assessment report. Moreover, the Proposal’s supporting statement clearly places the report’s
focus on Ryland’s assessment of risks versus benefits regarding Ryland’s ability to compete in
the homebuilding industry.

Staff’s Use of Facsimile Numbers for Response

Pursuant to Staff Legal Bulletin 14C, in order to facilitate transmission of the Staff’s
response to our request during the highest volume period of the shareholder proposal season, our
facsimile number is (410) 580-3001 and the Proponent’s facsimile number is (212) 787-7377.
Further, in appreciation of the Staff’s work during the height of the proxy season, we have
included photocopies of all no-action letters cited in this no action request as Appendix €.

Based on the foregoing, the Company respectfully requests the staff’s concurrence that
the Proposal may be omitted and that it will not recommend enforcement action if the Proposal is
excluded from the Company’s 2006 proxy materials.

If you have any questions or need any additional information, please contact the
undersigned. We appreciate your attention to this request.

Sincerely,

B Iy

R.W, Smith, Jr.

cc: The Nathan Cummings Foundation (Proponent)
475 Tenth Avenue, 14th Floor
New York, NY 10018
Fax: (212) 787-7377

/rnm
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ENERQY EFFICIENCY RESOLUTION

Whereas:

Rising encrgy costs and coneems about énergy security, climate change and the burhing of fossil
fuels are focusing increasing amounts of attention on energy afficiency. The (8 recently agreed.
to 2 wide-ranging "Action Plan” to promote energy officiency and in the US, over 40 bills dealing
with eaergy efficiency were introduced w0 Congress in the fiest gix months of 2005 alané
Domestic regulations addressing the matier continue to gain momestum. Many of theso
regulations address the energy efficiency of Amerlca’s buildings.

According to estlmates by the Environmental Protection Agenoy, residentlal and commercial
buildings account for approximately 40 percent of the onergy and 70 percent of the electricity
consumed in the Unfted States sach yeer. In April, a report by the Energy Information
Administration found that of the recommendatians made by the Natienal Commission on Energy
Pollcy, those regarding now building and appliance efficlency staridards were among the
recommendations with the largest potential impacts on energy production, consumption, priocs
and fuel imports.

Al the federal level, ‘attempts to increast the overall cnergy effictency of Amerlea’s homes
include the new encrgy bill, which includes tax credits for making energy efficiency
improvements in now and exlsting hornes. At the local level, at least 46 state, county and city
governments have adopted policies requiring or encouraging the yss of the US Green Building
Council's Leadership in Energy and Bnvironmental Design (LEER) -pragram, which places a
heavy emphasis on cnergy efficiency among other things. .

Industry associations are also promoting the benefits of green bullding. The National Association
of Home Builders (NAHB) has called green building a “quiet revotution’ and in afy offort to help
mainstream builders meet the needs of the growing green market, recently released its own groen
home building guidelines. According to a recent articte about energy officient bulldings in the
San Francisco Chronicle, “The marketing frenzy swirling around the word ‘green’ resembles &

new gold rush.”

While energy cfficient green building may currently appear to be a niche market, broader market
and regulatory trends indicate that energy efficient green building considerations are becoming
increasingty important 1o mginstream builders. According to John Loyes, a specialist with the
NAHB, “[1]t's getting an enormous amount of atiention. [t's quickly becoming a question for our
. high-producing guys of ‘why aren't you green?™”

As concerns about rising encrgy prices, climate change and energy sccurity continue to increass,
the focus on energy efficiency will only intensify. It is vital that pur cofpany be well positioned
to compete going forward. Taking action to improve energy effitiency can result in financial and
competitive advantages to the company. [gnoring this quickly growing trend could resylt in our
company being an industry laggard and expose it to the potential for competitive, reputational and
regulatory risk.

Resolved:

The shareholders request that the Company assess its response to rising regulatory, competitive,
and public pressure to increase energy efficiency and report to shareholders (at reasonable cost
and omitting proprictary information) by September 1, 2006.
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THE 2004 NATHAN CUMMINGS’ ENERGY EFFICIENCY RESOLUTION
“WHEREAS:

Climate change is increasingly recognized as a serious environmental issuc. Concems about
greenhouse (GHG) emissions and dependency on fossil fuels are leading to increasing intercst in energy
cfficiency. This is particularly relevant for companies engaged in building homes. According to the
Environmental Protection Agency (EPA), the energy used in homes accounts for more than 20% of all
U.S. GHG emissions, with the average home emitting more pollutants than the average car.

Although the United States has not mtified the Kyoto Treaty, at least half of U.S. states are addressing
global warming through tegislation, lawsuits or programs to reduce GHG emissions. Climate change and
it implications for long-term shareholder value are also the focus of increasing investor attention. In 2603
investors representing over $10 trillion in assets signed on to the Carbon Disclosure Project asking
companies to disclosc emissions data and cfforts to reduce them.

The EPA encourages companics to reduce GHG emissions and conserve energy through what is now
a voluntary program, ENERGY STAR. In 1999 it introduced its national energy performance rating
systems for buildings. The program provides assegsment tools to help homeowners and building
managers achicve greater energy efficiency and realize associated cost savings. By the end of 2002,
approximately 1,100 buildings nationwide had earned the ENERGY STAR label. As a group, these
buildings use 40% less cnergy than the average building in the United States.

Because using energy more efficiently avoids emissions from power plants, avoids the need for new
power plants and reduces energy bills, sizable benefits can accrue. The EPA estimates that during 2002
efforts under the program saved enough energy to power 20 million homes and avoid GHG emissions
equivalent to those produced by roughly 18 million cars. Approximately half of these energy savings were
from privatc homes,

The EPA cstimates that a home fully equipped with ENERGY STAR qualifying products will operate
on sbout 30% less encrgy than a house equipped with standard products, saving the typical homeowner
about $400 cach year. Also, homes built to ENERGY STAR standards are 30 percent more energy
efficient than homes built to the Model Energy Code.

We believe taking action to improve encrgy efficiency can result in financial and competitive
advantages to the company. Conversely, inaction or opposition to emissions reduction and energy
cfficiency efforts could cxpose the company to regulatory and litigation risk, and reputation damage.

RESOLVED:

The shareholders request that a committee of independent directors of the Board assess how the
company is responding to rising regulatory, competitive, and public pressure to increasc energy cfficiency
and reduce greenhouse gas emissions and report to sharcholders (at reasonable cost and omitting
proprietary information) by September 1, 2005."
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Attention: Chief Counsel, Division of Corporation Finance H.—‘E S
s

Re:  Request by The Ryland Group, [nc. to omit sharcholder proposal submitted by the
The Nathan Cummings Foundation

Dear Sir/Madam,

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, The Nathan
Cummings Foundation (the “Foundation™) submitted a stockholder proposal (the
“Proposal”) to The Ryland Group, Inc. (“Ryland” or the “Company™). The Propasal asks
Ryland’s Board of Directors to assess and report to stockholders by September 1, 2006
on how Ryland is responding to rising regulatory, competitive and public pressure to
increase energy efficiency.

By letter dated December 16, 2005, Ryland stated that it intends to omit the
Proposal from the proxy matertals to be sent to stockholders in connection with the 2006
annual meeting of stockholders and asked for assurance that the Staff would not
recommend enforcement action if it did so. Ryland claims that it is entitled to exclude
the Proposal in reliance on Rule 14a-8(i)(7), as relating to Ryland’s ordinary business
operations. As discussed more fuily below, Ryland has not met its burden of proving it is
entitled to omit the Proposal, and its request for relief should accordingly be denied.

Ryland argues that the Proposal implicates the Company’s ordinary business
operations for two reasons, because it involves (1) the analysis of financial risks, and (i1)
Ryland’s choice of technology. As it did last year, Ryland claims that the Proposal seeks
an internal assessment of financial risks and that it thus falls within the line of Staff
determinations allowing exclusion of proposals dealing with risk assessment. This
argument fails because the Proposal does not ask Ryland to perform a risk assessment,
risk evaluation or cost/benefit analysis, as proposals the Staff has allowed registrants to
exclude have done.

Each of the letters Ryland cites involved a proposal that explicitly asked the
company 1o evaluate the risks, or risks and benefits, associated with a particular corporate

475 TENTII AVENUE - 14TH FLOOR - NEW YORK, NEW YORK 10014
Phone 212.787.7300 - Fax 212.787.7377 - www.nathancummings.org
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activity. In Xcel Energy, Inc.,! the proposal asked the company to report an “the
cconomic risk associated with the Company's past, present and future emissions” of
various substances; the risk associated with the company’s “public stance” regarding
emissions reduction; and the economic benefits of committing to a substantial reduction
of emissions. The Staff allowed Xcel 1o omit the proposal on the ground that it sought an
“evaluation of risks and benefits.” The Staff used the Xcel proposat in Staff Legal
Bulletin 14C to illustrate the type of proposal the Staff considers 10 be excludable under
the ordinary business exclusion because it focuses on an “internal assessment of the risks
or liabilities that the company faces as a result of its operations that may adversely affect
the environment or the public’s health,™

Slm:larly, the proposals in Newmont Mining Corp. (2005) Newmont Mining

Corp. (2004),* Cinergy Corp.,’ and Willamette Industries Inc..® without exception, asked
for reports evaluating risks confronting the companies. The proposal in Cinergy Corp.
was substantiatly similar to the proposal submiited to Xcel, while the other proposals
variously sought reports on “potential environmental and public health risks” created by
the company’s policies on waste disposal in Indonesia,” “risk to the company's
Operations. profitability and reputation from its social and environmental liabilities,” and

“an estimate of worst case fmancnal exposure due to environmental issues for the next ten
years.™ Ford Motor Company,'? also cited by Ryland, is inapposite; the proposal there
was excluded because it dealt with the “specific method of preparation and the specific
information to be included in a highly detailed report” on climate change."!

The Proposal, by contrast, does not ask for a risk assessment or cost’benefit
analysis. Instead, it requests that Ryland report on how it is responding to rising
regulatory, competitive and public pressure to increase energy efficiency. The Staff has
refused to allow registrants to omlt proposals using similar wording, fmdmg that they do
not request a risk assessment.'> Ryland argues that the Proposat does not raise a
significant policy issue because it does not involve an environmental or public health
issue.

This claim is belied by the Proposal itself, which refers in the first paragraph to
“climate change and the burning of fossit fuels,” both of which clearly relate to the

Xcel Energy, Inc. (publicly available Apr. 1, 2003),

Division of Corporation Finance, Staff Legal Bulletin 14C, “Sharchoider Proposals” (June 28, 2005)
Newmont Mining Corp. (publicly available Fob. 5, 2005).

Nowmont Mining Corp. (publicly available Feb. 4, 2004).

Cinergy Corp. (publicly available Feb. 5, 2003).

Willametts Industries, Inc. (publicly available Mar, 20, 2001).

Newmont Mining Corp., supra note 3.

Newmont Mining Corp., supra note 4.

Willamette Industries, supra note 6.

' Ford Motor Company (publicly available Mar. 2, 2004).

""" The proposal in American International Group Ine. {publicly aveitable Feb. 11, 2004) appears to have
been excluded because, as an insurer, AIG is in the business of evaluating risk, and thus a proposal
addressing the effect of climate change on the company's business strategy was deemed (o implicato risk
assessment.

! Eg. Reliant Resources, Inc. {publicly available Mar. 5, 2004).
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environment and public health. Later, the Proposal mentions climate change as a reason
the Foundation believes that pressures for greater energy efficiency will continue to
grow. This is logical: a core concern leading to pressure for greater energy efficiency is
a desire to minimize consumption of electricity and natural gas to lessen the impact on
the environment and, by extension, public health,

The Proposal’s discussion of the reasons greater energy efficiency could also
make business sense for Ryland does not somehow cancel out the Proposal’s focus on the
environment or remove the subject from the realm of a significant policy issue.
Investment fiduciarics who will be voting on the Proposal view issues such as climate
change and energy efficiency through the lens of financial performance, and similar
discussions in the supportinF statcment have not led the Staff to determine that other
proposals may be excluded.™

Ryland’s argument that the Proposal is excludable as addressing the Company’s
choice of technologies is also meritless. The Staff has allowed registrants to exclude
proposals that seek the adoption of a particular technology or ask that other changes be
made in the registrant’s products or services. These proposals, however, have attempted
to specify the precise kinds of changes to be made, and thus crossed the line into the kind
of micromanagement the Staff has not allowed in proposals submitted under Rule [14a-8.

For example, in WPS Resources Corp.,"* the proposal listed eight initiatives the
company should consider, including such specific directives as a “plan to document the
company’s existing Parallel Generation / Net Energy Billing (a/k/a netmetering) policy in
a customer friendly format™ and a *plan to develop a joint venture to manufacture off
peak powered phase change air conditioning technologies within Wisconsin.” Likewise,
the proposal in International Business Machines Corp.," also cited by Ryland, asked the
company to “take steps to offer IBM customers software technology that enables the
customers {o express their software with simplicity as advanced as was allowed by
technology that was designed at IBM 30 years ago.”

The proposal in Union Pacific Corp.’® was also detailed and specific, focusing on
a single rail safety measure. The proposal asked the board to report on *“what corporate
funds have been expended to date on this PTS project, and specifically what has been
accomplished in the way of hardware, software, system testing, added maintenance force
required, etc what is the status of PTS at this time? Does Union Pacific Corporation
intend to continue this PTS project, and at what cost?”

Here, the Proposal does not advocate for the adoption of a particular technology,
although the supporting statement does supgest that Ryland could obtain a competitive

" E.g.. Unocal Corporation (publicly available Feb. 23, 2004) (arguing that climate risk and associated
public and regulatory pressures pose financial risks to the company}); Reliant Resources, supra note 12
{same).
'; WPS Resources Corp. (publicly available Feb. 16, 2001).
International Business machires Corp. (publicly available Jan. 6, 2005).
* Union Pacific Corp. (publicly available Dec. 16, 1996}




advantage through the use of green building approaches, a broad term covering many
different technological mechanisms for making buildings more energy efficient. But the
Proposal itself is broader, aiming to glean insight on the way Ryland’s board is analyzing
the many issucs relating to energy efficiency. Accordingly, the Proposal cannot fairly be
characterized as advocating the adoption of a specific technology.

If you have any questions or need anything further, please do not hesitate to call
me at (212) 787-7300. The Foundation appreciates the opportunity to be of assistance to
the Staff in this matter.

Very truly yours,

Laura J. Shaff%/

Manager of Sharcholder Activities

cc; R.W. Smith, Jr.
Piper Rudnick Gray Cary
Fax #410-580-3001
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Re: Letter from The Nathan Cummings Foundation dated January 9, 2006
Opposing Request for Omission of Sharcholder Proposal Submitted on November 9,

2005 by The Nathan Cummings Foundation to The Ryland Group, Inc.

Ladies and Gentlemen:

We are counsel to The Ryland Group, Inc. (“Rpland” or the “Company”) and, on behalf
of Ryland on December 16, 2005, we submitted a letter requesting that the staff of the Division
of Corporation Finance (the “Staff™) concur that it witl not recommend enforcement action if
Ryland omits a sharcholder proposal and supporting statement (the “Propesal”) submitted on
November 9, 2005 by The Nathan Cummings Foundation (the “Proponent”). On January 10,
2006, we received a facsimile of a letter from the Proponent (the “Response Letter”) responding
to our request seeking omission of the Proponent’s Proposal.

We would like to respond to three specific points raised by the Proponent in its Response
Letter.

L The Proposal Calls for an Internal Assessment of the Risks and Benefits of Using
Green Bulliding Technologies and the Staff’s Guidance in Staff Legal Bulletin 14C

(SLB 14C”).

Throughout the Proponent’s Response Letter, the Proponent contends that its Proposal
does not catl on Ryland to conduct an internal assessment of the risks and benefits or conduct a
cost/benefit analysis of modifying its homebuilding operations toward implementation of Green
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Building Construction Technologies. The Proponent’s assertion is simply not accurate. As
stated in Section D of SLB 14C, when reviewing a proposal under the 14a-8(i}(7) exclusion, the
staff looks at both the Proposal and Supporting Statement as a whole.

In the last paragraph of the Supporting Statement, the Proponent cannot deny its outright
call for a risk assessment. Specifically, the Proponent states that if Ryland does not implement
these new Green Building Technologies, it will suffer: “Taking action to improve energy
efficiency can result in financial and competitive advantages to the company. Ignoring this
quickly growing trend could result in our company being an industry laggard and expose it to the
potential for competitive, reputational and regulatory risk.”

In the Resolution Clause of the Proposal, which calls or Ryland to act, the
Proponent states:

Resolved:

The shareholders request that the Company assess its response fo rising
regulatory, competitive, and public pressure to increase energy efficiency and
report to shareholders (at reasonable cost and omitting proprietary information) by
September 1, 2006.

By following the Staff's guidance, the true intent of the Proposal is clear. The Proponent cannot
deny that it calls on Ryland for an assessment. An assessment of what? The entire Proposal and
Supporting Statement focus on the use of Green Building Technologies to increase energy
efficiency. The Proponent conveys these ideas for modifying business operations by directly
pointing the company to discrete risks that it wants assessed by the Company should it decide not
to implement such technologies. Clearly, the type of benefits and risks cited by the Proponent

_ are required to be included in the “Assessment” called for by this Proposal.

IL Material Deletion of the Greenhiouse Gas Emission Language from the current
Proposal Submitted to Ryland in 2005 as compared to the Proposal Submitted in 2004.

In the Response Letter, the Proponent repeatedly refers to its arguments supporting a
proposal it submitted to Ryland in 2004, but completely fails to address the material
modification of the current Proposal as compared to the Proponent’s 2004 proposal. As we
stated in our letter to the Staff dated December 16, 2005, unlike the Proponent’s 2004 proposal,
the current Proposal completely fails to reference “and reduce greenhouse gas emissions.” We
believe this material modification is highly significant because of the Staff’s SLB 14C
clarification regarding rule 14a-8(i)(7). No where in the Proponent’s Resolution Clause or
Supporting Statement does the Proponent call for Ryland to reduce or eliminate greenhouse gas
emissions or reduce or eliminate the usc of fossil fuels. Yet, the Proponent tries to rely on old
arguments toward the present Proposal. The focus of the Proposal is not the environment or the
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public’s health, but rather the risks and benefits of modifying Ryland’s ordinary business
operations.

In the Proponent’s 2004 proposal, the Proposal included an affirmative request directing
Ryland to assess reducing greenhouse gas omissions. This would appear to constitute a direct
call 1o “minimize or eliminate operations” as discussed in Section D.2. of SLB 14C. In SLB
14C, the Staff stated that it would not concur with a company’s view to exclude a proposal where
the proponent focused on the company “minimizing or eliminating operations” that may
adversely affect the environment or the public's health. Here, the Proposal does not call for such
a reduction. The Proponent’s intentional or inadvertent deletion of the greenhouse gas reduction
term materially alters the meaning of the current Proposal from the proposal submitted in 2004.
By deleting this operative language, the true nature of the Proposal is revealed, which is to
conduct a risk assessment of Company's operations as they relate to the types of technologies it
utilizes. Again, the Response Letter mentions SLB 14C only as a citation to Xcel Energy, Inc.
(Apr.1, 2003) and not the Staff’s view that a proposal calling for an assessment of Company
exposure to competitive, reputational and regulatory risks is excludable under 14a-8(1)(7). The
Proponent’s call for an assessment represents the type of risk assessment request called for in

Xcel.

III.  Proponent’s Specific Advocacy of Green Building Plans as its Choice of Technologies.

The Proponent’s Response Letter states that the Proposal does not advocate for the
adoption of a particular technology. In a contradictory statement, the Proponent acknowledges
that it discusses the “advantages,” or benefits, of its choice for Ryland to use Green Building
Technologies. The Proponent argues that its choice of Green Building Technologies should not
be viewed as advocating a means to micro-manage the company, but rather, it conveys to the
Staff that it only meant Green Building Technologies in the broadest sense.

Unfortunately, the Proponent again directly contradicts itself with its overt advocacy for
Ryland to focus on the benefits and risks of failing to implement specific Green Building
Construction Technologics, such as: (1) the National Commission on Energy Policy’s New
Building and Appliance Efficiency Standards, (2) the U.S. Green Building Council’s Leadership
in Energy and Environmental Design Program; and (3) The National Association of Home
Builders Green Home Building Guidelines.

As offered in our letter to the Staff dated December 16, 2005 and supported by the prior
SEC No-Action letters cited in that letter, Ryland’s choice of building technologies and materials
is not an appropriate subject for sharcholder consideration, and the Proposal should be
excludable as part of Ryland’s ordinary business operations.

Based on the Company’s request for omission of this Proposal and lack of merit proposed
in the Proponent’s response, the Company respectfully requests the staff’s concurrence that the
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Proposal may be omitted and that it will not recommend enforcement action if the Proposal is
excluded from the Company's 2006 proxy materials.

If you have any questions or need any additional information, please contact the
undersigned. We appreciate your attention to this request.

Sincerely,

R/ Bt -

R.W. Smith, Jr.

{fmm

cc: * The Nathan Cummings Foundation (Proponent)
475 Tenth Avenue, 14th Floor
New York, NY 10018
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy matenals, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 142-8(k} does not require any communications from shareholders to the

* Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 142a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the ments of a company’s position with respect to the
proposal. Only a court such as 2 U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of 2 company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
maternial.
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December 16, 1996

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
v N _OQF RPORA N _FIN.

Re: Union Pacific Corporation {the "Company")
Incoming letter dated November 22, 1996

The proposal reguests a report on the status of the research
and development of a new safety system for railroads.

There appears to be same basis for your opinion that the ,
proposal may be omitted from the Tompany's  proxy materials under
Rule 14a-8{c) (7), since it appears to deal with a matter relating
to the conduct of the Company's ordinary business operations
{i.e., the development and adaptation of new technology for the
Company's operations). Under these circumstances, the Divisgion
will not recommend any enforcement action to the Commisgion if
the Company omits the subject proposal from its proxy materials.
In reaching this position, the staff has not found it necessary
to address the alternative bases for omisaion upon which the
Company relies.

Sincerely,




C00002 C?

RECEIVE
Union Pacific Corporation ECEIVED
- ¥ Nov 22 199 )
UL OFFICE OF CHigr
CLulSE
CORPORATION Finapr
TAan W oy N T — . X3
S:l'hc? Vr:: Ere;vcen: I
303 Ganeral Connsel November 22, 1996
HAND DELIVERY
Securities and Exchange Commission , RECDS.E.C. _,

450 Fifth Street, N.W.
Washington, D.C. 20549

Re: Union Pacific Corporation - Shareholder
Proposal of Mr. Belknap Freeman, PE

Ladies and Gentlemen:

Union Pacific Corporation (“Union Pacific” or the "Company”) has received from
Mr. Belknap Freeman, PE, one of its shareholders, a letter dated September 14, 1996
transmitting a proposal (the “Proposal”} for inclusion in the Company’s proxy materials
for the 1997 annual shareholders’ meeting. It is the Company’s intention to omit the
Proposal from its proxy materials, in accordance with Rule 14a-8 under the Securities
Exchange Act of 1934, as amended (the "Exchange Act”). Accordingly, I have enclosed
herewith for filing with the Securities and Exchange Commission (the "Commission™) six
copies of (1) the September 14, 1996 letter which includes the Proposal and related
correspondence, (2) an additional letter from Mr, Freeman dated November 4, 1996, and
(3) this letter which constitutes the Company’s statement of reasons for omitting the
Proposal and my supporting legal opinion as General Counsel to the Company to the
extent that such reasons relate to legal matters. A copy of this letter is also being
concurrently sent to Mr. Freeman.

The Proposal would, if adopted, require Union Pacific’s Board of Directors to
prepare a wide ranging report on the Company’s efforts to design, develop and test new
technology to provide an enhanced, cost-effective train management and safety system
in order to prevent train collisions, overspeed derailments and injury to track
maintenance forces in the vidinity of train operations. In the rail industry this advanced,
state-of-the-art train management and safety system is known as "Positive Train
Separation” ('PTS"). The development of the PTS system is a joint program between the
Company’s railroad subsidiary, Union Pacific Railroad Company (‘UPRR" or the
"Railroad"), and Burlington Northern Santa Fe Railroad to improve and enhance (i)
controls of train movement authority, (ii) communications between command centers
and trains, (iii) onboard enforcement of authority and speed restrictions, (iv) location
determination systems for train positions, and (v) real time braking computations with
brake performance monitoring. As described below, the Company believes that the
Proposal may be omitted from its proxy statement pursuant to Rule 14a-8(c)(7) of the
Exchange Act as well as under Rule 14a-8(c){(1).

Martin Towes, Eighth and Eaton Avenyes. Bethlehem. PA 18018 « 610 861 3200
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Rule 14a-8{c}(7}

Under Rute 14a-8(c)7), a proposal may be excluded if it "deals with a matter
relating to the conduct of the ordinary business operations of the registrant.” In
construing this Rule, the Commission has indicated that where, as here, 2 proposal
would require the preparation of a special report on a particular aspect of a registrant’s
business, the Staff will consider whether the subject matter of the report relates to the
conduct of ordinary business operations. Where it does, the proposal, even though it
requires only the preparation of a report and not the taking of any action with respect
to such business operations, will be excludable. See Exchange Act Release No. 20091

(August 16, 1983).

The information to be addressed by the report required by the Proposal covers
a verv specific and integral aspect of Union Pacific’s ordinary, day-to-day railroad
business operations. In fact, the Proposal requires a complete status update on a single
operational project at the Railroad. Union Pacific is a holding company that operates
through a number of wholly-owned subsidiaries, the most significant operations of
which involve rail transportation. In overseeing the Railroad as part of the Company’s
ordinary business operations, the Company continuvally reviews the profitability and
operations of the Railroad as well as all of its other subsidiary operations and
investments. As in the two cases involving Texas Air Corporation (both March 29, 1985),
the ordinary business operations of the Company include those of the Railroad. As
counsel for Texas Air noted, "{slince Rule 14a-8(c}(7) permits the exclusion of a proposal
dealing with the ordinary business operations of the Company, it is illogical to require
the inclusion of a proposal relating to the conduct of the ordinary business operations
of its subsidiaries.” Certainly, the Proposal at hand falls within the area of conducting
the ordinary business operations of Union Pacific.

The management of safe train movement and operation requires a comprehensive
and detailed understanding of the Railroad’s businesses and operating envirorunent and
an ongoing assessment on a day-to-day basis of a myriad of operational, technical,
financial, legal and organizational factors. Such matters are thus clearly related to the
ordinary business operations of the Company and the Railroad. The Commission Staff
reached a similar conclusion in E. I, du Pont de Nemours and Company (March 8, 1991),
where a proposal was submitted which, if adopted, would have required the board of
directors to present a report on the company’s research and development program
expenditures in its efforts to produce chemical products. In the Staff’s view, "the thrust
of the proposal appears directed at those questions concerning the timing, research and
marketing decisions that involve matters relating to the conduct of the Company’s
ordinary business operations.” See also Exxon Corporation (March 2, 1984) (proposal
relating to type of pollution control technology to be used at mining facility) and Gulf
Oil Corp. (February 4, 1980) (proposal relating to technological and environmental
impacts of uranium mining and milling operations).
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The Commission has consistently taken the position that shareholder proposais
that deal with trulv “ordinary” business matters which are “mundane” in nature and do
not involve any substantial “policy” considerations may be omitted from a registrant’s
proxv materials pursuant to Rule 14a-8(c)(7). In Exchange Act Release No. 34-12999
(November 22, 1976), it is noted that many shareholder proposals which attempt to
address management issues at corporate meetings are not practical because they “deal
with ordinary business matters of a complex nature that shareholders, as a group, would
not be qualified to make an informed judgment on, due to their lack of business
experience and their lack of intimate knowledge of the issuer’s business.” See also
Borden, Inc. (January 16, 1990) (proposal relating to the choice of processes and supplies
used in the preparation of its products).

Union Pacific continually strives to improve operations and, in so doing, seeks to
manage its locomotive power, track, crew and other resources (i.e., its trains) in the most
safe, efficient and cost-effective manner possible. The manner in which the Railroad
utilizes its critical train resources is determined through an extensive assessment of a
variety of operational, technical, financial and safety factors and is, therefore, intricately
related to the conduct of ordinary business operations. The Commission has recognized
that the implementation of specific programs relating to the research and deveiopment
of products of a corporation are within the province of the ordinary business operations
of the company. In Duke Power Company (March 3, 1984), the Commission found that
a proposal relating to the implementation and operation of the company’s "Load
Management Program” (which was a program designed to reduce the peak demand for
electrical energy) could be excluded under Rule 14a-8(c)}(7). Counsel to Duke Power
pointed out that the company had been actively engaged in its Load Management
Program for years, and that the determination of the most cost-effective methods of
implementing and managing the program was an issue for determination by the
company’s management, in the application of its expertise and the exercise of its
business judgment. The similarity of management’s responsibilities in the Duke Power
case to the Railroad’s management activities and responsibilities with respect to the
development of a train system which will provide greater line capacity and train
resource utilization is apparent - - in each case the proponent of the proposal is
addressing an issue which principally concerns management’s exercise of business
discretion in order to obtain increased operational efficiency.

Moreover, in General amics Corporation (March 16, 1983), the Commuission
found that a proposal relating to a request that the company conduct research on arms
control and disarmament for the next three years was excludable under Rule 14a-8(c)(7)
since it "appear{ed] tc request action with respect to a matter relating to the conduct of
the ordinary business operations of the issuer, i.e., the allocation of funds for research.”
Similarly, in General Motors Corporation (March 1, 1962), the Commission found that
a proposal which requested the company to design and develop an adaptor engine in
an urban economy automobile was excludable under Rule 14a-8(c)(7} since it related to
the conduct of the company’s ordinary business operations, i.e., "decisions concerning
product design and development.”
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In further support of the excludability of this Proposal, the Staff has recommended
no enforcement action on Rule 14a-8(c)(7) grounds in situaticns where the “ordinariness
of the activity” which was the subject of the proposal, compared to the registrant’s
overall business, was analogous to the ordinary, day-to-day nature of the rail operation
aspects of our Company’s business. Thus, in AMR Corporation (April 2, 1987), the Staff
concluded that a proposal relating to the nature and extent of review of the safety of that
company’s airline operations was a matter relating to its ordinary business operations;
and, in CBS Inc. {February 24, 1989), the Commission concluded that a proposal relating
to the nature, presentation and content of television and radio programming was a
matter relating to ordinary business operations of that company’s broadcasting business.
In its supporting letter, CBS stated that the content of its programming was the "very
essence” of its ordinary day-to-day business. In Carolina Power & Light Company
(March 8, 1990), the Commission also determined that a proposal relating to the specific
and detailed data about the company’s nuclear power plant operations, including
regulatory compliance, safety, emissions and hazardous waste disposal and specific
detailed cost information relating thereto, was a matter reiating to ordinary business
operations of that company’s electric utility business. By similar analogy, the subject
matter of the pending Proposal submitted to our Company relates to what is, for a
railroad, the “verv essence” of its ordinary, day-to-day operations. Decisions made by
management of the Company and the Railroad regarding the appropriate utilization,
operation and safe movement of its trains are most definitely a part of the ordinary
business operations of the Railroad and have been so for over a century. Because the
Proposal relates to such ordinary business operations, it is excludable under Rule 14a-

B(c)(7).

Finally, the Company and the Railroad are committed to providing a safe
environment for their employees and, consequently, ensuring emplovee safety on the job
is an important part of their ordinary day-to-day business operations. The Commission
Staff has taken a no-action position where a registrant announced its intention to omit
a proposal addressing employee safety and health concerns. As was mentioned above,
in AMR Corporation (April 2, 1987), a proposal was submitted requiring the board of
directors to form a special committee to report on the safety of the registrant’s airline
operations with respect to both its employees and passengers. The Staff supported
omission on the grounds that it was related to the conduct of ordinary business

operations.

The discussion above amply demonstrates that the conduct and decisions of
Union Pacific regarding the PTS train management and safety system involve an ongoing
analysis of all available operational, financial, business, regulatory, safety, technical, legal
and organizational information and requirements with respect to its railroad operations.
The conduct of such railroad operations involves discrete operational matters that
require the judgment of experienced management. Such matters are properly within the
purview of the management of the Company and the Railroad, which has the necessary
capability and knowledge to evaluate them and take appropriate action. The matters to

4-
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be addressed in the pending Proposal are plainly inappropriate for decision at the
shareholder level and plainly are the tvpe that Rule 14a-8(cX7) was designed to omit.

Rule_11a-8(c)1)

In addition to the foregoing arguments for exclusion of this Proposal from the
Company’s proxy materials, Rule 14a-8(c)(1) provides that omission of a proposal is
permissible if "the proposal is, under the laws of the registrant’s domicile, not a proper
subject for action by security holders.” The Company and the Railroad are both
incorporated under the laws of the State of Utah. Section 16-10a-801 of the Utah Revised
Business Corporation Act broadly defines the role of the Company’s Board of Directors
in managing Company operations, stating that “{alll corporate powers shall be exercised
by or under the authority of, and the business and affairs of the corporation managed
under the direction of, its board of directors," except in certain limited circumstances not
relevant here. The management and operations of the Railroad’s train system is clearly
an essential part of the Company’s business and affairs and, without question, the most
critical component of the business and affairs of the Railroad. Consequently, the
determination of the most effective train rmanagement and safety system and the ongoing
development and improvement of such a system are issues for the managerment of the
Company and the Railroad in the application of their expertise and the exercise of their

business judgment.

The Proposal, if adopted, would direct the Company to prepare a report to
shareholders on the Railroad’s status with respect to the PTS system. Such a mandate
to generate a report involving a matter of ordinary business which is manifestly within
the discretionary authority expressly provided to the Company’s Boarc of Directors
under Utah law is simply not an appropriate matter for shareholder action. The
Commission has recognized the inappropriateness of such mandatory action by
shareholders in Exchange Act Release No. 34-12999 (November 22, 1976}, which states:

"It is the Commission’s understanding that the laws of most
states do not, for the most part, explicitly indicate those
matters which are proper for secunty holders to act upon but
instead provide only that ‘the business and affairs of everv
corporation organized under this iaw shall be managed by its
board of directors,” or words to that effect. Under such a
statute, the board may be considered to have exclusive
discretion in corporate matters, absent a specific provision to
the contrary in the statute itself, or the corporation’s charter
or bylaws. Accordingly, proposals by security holders that
mandate or direct the board to take certain action may
constitute an unlawful intrusion on the board’s discretionary
authority under the typical statute.”

The Commission Staff has similarly recognized that shareholder proposals which
mandate certain actions constitute improper action by shareholders as being an
“intru[sion] upon the authority granted the Board of Directors” under applicable state
law similar to that found in Utah. See, The Boeing Companv (February 22, 1988)

-5-
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relating to a shareholder proposal mandating the establishment of a special committee
to review and report to the shareholders on the use of certain production facilities; and

Union_Electric Company (March 13, 1983) concerning a proposal mandating that
management prepare a report to shareholders on the first year of operation for one of

the company’s plants.

Neither the Utah Revised Business Corporation Act nor the Company’s Articles
of Incorporation or By-Laws provide for shareholder action on proposals in the nature
of this particular Proposal at issue. Accordingly, in my opinion the Proposal constitutes
an improper matter for action by sharehoiders under Utah law and, therefore, should

be omitted under Rule 14a-8(c)(1).”

In conclusion, it must be emphasized that the special report proposed by Mr.,
Freeman would, as the above discussion illustrates, address a core aspect of the
Railroad’s ordinary business operations about which shareholders are not qualified to
make informed judgments, either because of their lack of familiarity with the Railroad’s
business and operations or because of the complexity and technical nature of the matter
to be addressed. For the foregoing reasons the Company believes that such a matter is
more appropriately left for management to handle as part of the Company's ordinary
course of business operations. Accordingly, the Company respectfully requests that the
Commission Staff confirm that it will not recommend enforcement proceedings if Union
Pacific omits the Propesal from its 1997 proxy materials in reliance upon the reasons set

forth above,

Respectfully submitted,

Car] W. von Bernutin
Senior Vice President and
General Counsel
CWvB/]JTmnr
Enclosure

CC: Mr. Belknap Freeman, PE
Certified Mail
Return Receipt Requested

G ITUFREEMAN TL

" Even if the Proposal were drafted in the form of a precatory recommendation,
or were to be amended to be framed as a request, such a proposal would not escape
exclusion by a change in form. The substance of such a request would still be the same
— a matter relating to the conduct of the Company’s ordinary business operations. See
supra discussion on pages 2 through 5 and Exchange Act Release No. 20091 (August 16,

1983).
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BRI&N “{CIFIC Canrouaitad

Ms. Judy L. Swantak
Corporate Sscratary

Uniaon facific Corporation gTs § & 1395
Martin Tower
Sighth & Eaton Avenues RECD

Bathlehem, PA 18018

Re: Stockholders Resolution - PTS Joint Project

Dear ¥s. Swantak:

I am .enclosing a Stockholder's Resolution pertaining to
the Union Pacific Railroad's join:t project with the 5NSF on
"Positive Train Separation. In addition, [ am enclosing
copies of correspondence betwezn myself and Jim Hall,
Chairmzn of the National Transpcritation Safety GSoard, which
is referred to in the Resolution.

My main reason for submitting this rasolution is tha
while | have received sSome answers 0 my questions
concerning this project, they have been less than specific.
Also, I had only been given a general figure { § 9 Million )
for the cost of the system as of last November, and no real
answer as to the total cost to the corporation.

Another reason for the Resolution is that there appears
to be Federal Pressure, such as NTSB and even FRA Qfficials
touting PTS and expecting that 2 private <corporation spend
its money developing such as system. As FRA requlates the
railroads, thers is certainly is 2ppearanc2 of 2 "“threzat" if
UF does not adhere to governmental wishes.

In any case, here is my resolution to be presented at
the 1997 Union Pacific Lorporation Annual Meeting.

1f by any chance, UP? Railroad has ¢eased activity on
this Positive Train Control Project, a final accounting to
stockholders would be appropriate.

Cordially yours,
//%éf%%m@y
Enclosures:
Stockholders Resolution 1¢ Szpt '96 Re: "PTS"

Letter August 7,1996,Mr Hall of N758 to Mr. 5. Frzazman
Letter Apr 23, 1996 B. Freeman to Mr. Hall of the NTSB

Sent Certified
Z 070 264 045
Return Receipt




) ) (}{\l)r N1

Stockholders Resolution - Union Pacific Corporation

32l%nzp Fraeman, PI , 119 Higkory T:n2, Igoszaont, T2
19010-1017; Owning 706 Shares of {ommon S$%23% ¢7 the Union
Pacific (Corporation, has stated h2 intends fo presant the
following resolution for consideration 2% the 1697 2nnyazl

Mesting of the Corporation.

WHEREAS, as a consequence of the Novembdar 11, 1993
railroad accident at Kelso, WA in the joint operating
territory with the Burlington Northern Santa Fe Railroad in
the Pacific Northwest, The Union Facific Railroad has
entered into a joint endeavor with the Burlington dorthern
Santa Fe Railroad to initiate a joint oprogram to develop,
test and dimplement technology to prevent train collisions
and overspeed track violations. The program 1is to develop
the concept known as Positive Train Separation (?TS).

WHEREAS, Chairman Jim Hall of the Nationa)
Transportat1on Safety Board concedes that "2TS" per se does
not ngw exist, and that PTS is limited becauvse it wily B
overlaid on the curreat signal sys;am and will not ba
relied on as a "vital" signal systa Yowever, Hall also
states that the UP-BNSF project will provide information on
which the capabilities of PTS can be assessed.

WHEREAS, the Union Pacific¢ - Burlington Northern Santa
Fe submitted a PTS specification to the rederal Railroad
Administration in support of their request for waivers of 43
FRA Rules concerning signal systems; but as of this writing
no FRA decision on this waiver has been announcad.

WHEREAS, it is almost four years sincz the Kelso, WA
accident and the Union Pacific has 2llocated a2t least § ¢
million on PTS developement: '

RESQOLYED, that the management oY tHUnien Pacific Corp
report to sharcholders what «corpor2te funds have GCGaen
expended to date on this PTS project, znd snecifically what
has been accomplished in $tha wey of hardwarz, software.
system testing, added maintenance forcs recuired, etc What
is the status of PTS at this time? [oes Union Pacific
Corporation intend to continue this P7S profect, and .at what
cost??

14 September 1696
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010
February 16, 2006

Jeannine E. Zahn
Senior Counsel Act! / QQS/
Wells Fargo & Company Section:__
Law Department Rule: AT

N9305-173

1700 Wells Fargo Center Public A
Sixth and Marquette AVﬂ"ﬂb"ﬂY'
Minneapolis, MN 55479

Re:  Wells Fargo & Company
Incoming letter dated December 23, 2005

Deat Mo Zaho PUBLIC REFERENCE copy

This is in response to your letter dated December 23, 2005 concerning the
sharcholder proposal submitied to Wells Fargo by the SEIU Master Trust and
Trillium Asset Management Corporation. We also have received & letter from the
SEIU Master Trust dated January 25, 2006. Qur response is attached to the enclosed
photocepy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the cotrespondence
also will be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s infortnal procedures regarding sharcholder
proposals.

Sincerely,

=_c—

Eric Finscth
Attomey-Adviser

Enclosures

ec: Steve Abrecht
Executive Director
SEIU Master Trust
1313 L Street, NW
Washington, DC 26005
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cc:  Steve Lippman
Vice President of Social Research
Trillium Asset Management
4233 Thackeray Place NE, #A

Seattle, WA 98105




February 16, 2006

Response of the Office of Chief Counsel
Division of Corporation Flnance

Re:  Wells Fargo & Company
Incoming letter dated December 23, 2005

The proposal requests that the board prepare a report on the effect on Wells
Fargo's business strategy of the challenges created by global climate change.

There appears to be some basis for your view that Wells Fargo may exclude the
proposal under rute 14a-8(i)}(7), as relating to Wells Fargo's ordinary business operations
(i.e., evaluation of risk). Accordingly, we will not recommend enforcement action to the
Commisston if Wells Fargo omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(7).

Sincerely,

Gregory Belliston
Attomey-Adviser




Law Departmont

Ng305-173
» 1700 Wells Fargo Center
Sixth and Ma
] RECEWED Minneapofis, ﬁﬂog;dm
: Joannine E. Zatny
70050EC 28 PH 2: W2 Josnina €.
812/667-8062
< FICE OF CHIEF COUNSEL
gl}lRPURATlON FINANCE
VIA FEDERAL EXPRESS
December 23, 2005

PUBLIC REFERENGE COPY

Securitics and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street, N.E.

Washington, D.C. 20549

RE: Wells Fargo & Company - Stockholder Proposal Submitted by SEIU
Master Trust and Trillium Asset Management Corporation

L.adies and Gentlemen:

l Pursuant to Rule 14a-8(j) of the Securities Exchange Act of 1934, as amended
(the “Act™), Wells Fargo & Company (“Wells Fargo”) hereby gives notice of its intention
to omit from its proxy statement and form of proxy for the Wells Fargo 2006 annual
meeting of stockholders (collectively, the “2006 Proxy Matenals”), in reliance on Rule
[4a-8(i)(7), a proposal (the “Proposal™) submitted by SEIU Master Trust and Trillium
Asset Management Corporation (the “Proponents™).

On November 16, 2005, the Company received the Proposal and a related
supporting statement (the “Supporting Statement™). In summary, the Proposat requests
_that the Company prepare a report to stockhalders by October 2006 on the effect on
Wells Fargo’s business strategy of the challenges created by global climate chiange. The
text of the Proposal and the Supporting Statement are attached to this letter as Exhibit A.
As used in this letter, the term “Proposal” means collectively, the Propasal and the
Supporting Statement. ’

Wells Fargo hereby notifies the Securities and Exchange Commission (the
“Commission™) that it intends to omit the Proposal from its 2006 Proxy Materials
pursuant to Rulel14a-8(j} on the grounds that the Proposal deals with a matter relating to
the conduct of Wells Fargo’s ordinary business operations. We respectfully request
confirmation that the staff of the Division of Corporation Finance (the “Staff") of the
Commission will not recommend enforcement action if Wells Fargo omits the Proposal
from the 2006 Proxy Materials in reliance on Rulel4a-8(i)(7) for the reasons stated
herein.
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Welis Fargo expects to file its definitive 2006 Proxy Materials pursuant to
Rule 14a-6(b) of the Act on or about March 17, 2006. Accordingly, pursuant to
Rule 14a-8(j), Wells Fargo is submitting its reasons for omitting the Proposal more than
80 calendar days before filing its definitive 2006 Proxy Materials with the Commission.

The Proposal

The Proposal requests that “‘the Board of Directots report to sharcholders by
October 2006 on the effect on [Wells Fargo's] business strategy of the challenges created
by global climate change.” The Proposal states that “the report should include, but need
not be limited to, a discussion of the effects of (a) rising public and regulatory pressures
to limit the emission of greenhouse gases, and (b) anticipated changes to our physical
environment.” The Proposal also provides that the “report should be prepared at
reasonable cost and omit proprietary information.”

Discussion

As set forth more fully below, Wells Fargo believes that it may properly omit the
Proposal from its 2006 Proxy Materials pursuant to Rule 14a-8(i)(7) because the Proposal
deals with a matter relating to the conduct of Wells Fargo's ordinary business operations.

Rule 14a-8(1)(7) permits the exclusion of a stockholder proposal from a
company’s proxy statement if it deals with a matter relating to the company’s ordinary
business operations. In SEC Release No. 34-40018, the Commission stated that the
policy underlying this exclusion is “to confine the resolution of ordinary business
problems to management and the board of directors, since it is impracticable for
shareholders to decide how to solve such problems at an annual shareholders meeting.”
SEC Retlease No. 34-40018 (May 21, 1998). The Commission stated that this policy
rests on two ceatral considerations. The first is the subject matter of the proposal. In this
regard, the Commission said that “[c]ertain tasks are so fundamental to management's
ability to run a company on a day-to-day basis that they could not, as a practical matter,
be subject to direct shareholder oversight.” Id. The second consideration relates to the
degree to which the proposal seeks to “micro-manage” the company by probing too
deeply into matters of a complex nature upon which sharehelders, as a group, would not
be in a position to make an informed judgment. Id.

In Wells Fargo’s view, the Proposal fits squarely within the category of proposals
that the Commission intended to permit companies to exclude under Rule 14a-8(i)(7). As
to the first consideration, the subject matter of the Proposal deals with tasks that are part
of management’s day-to-day activities. The scope of the assessment requested by the
Proposal necessarily involves an evaluation of numerous risks relating to Wells Fargo's
business. Evaluation of risks is clearly part of Wells Fargo's ordinary business
operations. For example, Wells Fargo's credit evaluation process involves an assessment
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of financial and non-financial risk factors affecting credit applicants, including the
geographic and physical environments in which our customers and prospects conduct
their business activities. This assessment process is conducted by Wells Fargo as part of
its daily operations, and is incorporated into its credit standards, policies and procedures,
loan pricing policies and loan loss reserves. The evaluation of risk also plays a part in the
context of the various financial performance metrics that Wells Fargo utilizes in its daily
lending activities, including risk adjusted retum on capital, which measures retumns in
relation to the risks taken. In addition, the Proposal's requirement that the report include
a discussion of the effects of “rising public and regulatory pressures to limit the emission
of greenhouse gases” also deals with ordinary business activities, including Wells Fargo’s
compliance function and its processes for evaluating reputational risks.

With respect to the second consideration, the degree to which the proposal seeks
to “micro-manage” the company, it is important to put the Proposal into perspective as it
relates to Wells Fargo’s business. Wells Fargo is a diversified financial services
company, providing banking, insurance, investment, mortgage, and consumer finance
services through stores, the internet and other distribution channels across North America
and elsewhere internationally. As of September 30, 2005, Wells Fargo ranked fifth in
assets and fourth in market value of its stock among its peers. Due to Wells Fargo’s size
and decentralized structure, any assessment of the effects of global climate change on
Wells Fargo as a whole would be a task of tremendous scope that would require the
company to engage in a detailed analysis across numerous business lines. In essence, the
Proposal focuses on matters that involve Wells Fargo’s fundamental day-to-day business
activities and would require Wells Fargo to provide a detailed report that, in cffect,
summarizes Wells Fargo's ordinary business operations. Thus, Wells Fargo believes that
the Proposal is precisely the type of report involving ordinary business activities noted by
the Commission in Exchange Act Release No. 34-40018 as falling within the ordinary
business exclusion.

The fact that a proposal relates to ordinary business matiers does not conclusively
establish that a company may exclude the proposal from its proxy materials. Proposals
that relate to ordinary business matters but that focus on “sufficiently significant social
policy issues . . . would not be considered to be excludable, because the proposals would
transcend the day-to-day business matters . .. ." Release No. 34-40018. In Staff Legal
Bulietin No. 14C, the staff explained its method for determining whether a proposal
addressing environmental or public health questions focuses on significant social policy
issues:

To the extent that a proposal and supporting statement focus on the company
engaging in an internal assessment of the risks or liabilities that the company )
faces as a result of its operations that may adversely affect the environment or the
public’s health, we concur with the company’s view that there is a basis for it to
exclude the proposal under rule 14a-8(i)(7) as relating to an evaluation of risk. To
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the extent that a proposal and supporting statement focus on the company
minimizing or eliminating operations that may adversely affect the environment
or the public’s health, we do not concur with the company’s view that there is a
basis for it to exclude the proposal under rule 14a-8(i}(7).

Staff Legal Bulletin No. 14C (June 28, 2005).

The Proposal is similar to the first category described by the Staff. The Proposal
essentially requests an assessment of the risks and liabilities Wells Fargo faces as a result
of changes in the environment. Moreover, the Proposal does not in any way focus on
Wells Fargo minimizing or eliminating operations that may affect the environment.
Therefore, Wells Fargo believes that the Proposal is of the type where the Staff generally
concurs with the company’s view that there is a basis for exclusion under

Rule 14a-8(1)(7).

There is precedent precisely on point that the Proposal falls within the
considerations underlying ordinary business exclusion and does not focus on significant
social policy issues. In Wachovia Corporation (publicly availably January 28, 2005) the
staff ruled that Wachovia Corporation could “exclude [a] proposal under rule 14a-8(i)}(7}
as relating to Wachovia's ordinary business operations (i.e., evaluation of risk).” The
Wachovia proposal is identical to the Proposal. Indeed, one of the Proponents was the
proponent of the Wachovia proposal. Wells Fargo and Wachovia operate in the same
industry, providing a wide variety of financial services to their customers. Just as in
Wachovia, Wells Fargo evaluates the effects of global climate change as part of its daily
operations and the report requested by the Proposal would necessarily relate to a number
of ordinary business activities of Wells Fargo. Accordingly, the analysis relied on by the
Staff in the Wachovia letter to exclude that proposal applies in all respects to the Proposal
and clearly supports the conclusion that the Proposal may be excluded pursuant to

Rule 14a-8(i)(7).

As noted in Wachovia, the Proposal is also similar to a number of other proposals
regarding the evaluation of risks of climate change that the Staff has stated relates to
ordinary business operations and thus may be excluded under Rule 14a-8(i)(7). For
example, in American International Group, Inc. (publicly availsble February 11, 2004},
the Staff ruled that a proposal requesting the board te prepare a report providing a
comprehensive assessment of the company's strategies to address the impacts of climate
change on its business related to the company's ordinary business operations. See also
The Chubb Corporation (publicly available January 25, 2004) (identical proposal
regarding the assessment of the company’s strategies to address the impacts of climate
change). In both American International Group, Inc. and The Chubb Corporation, the
Staff found that an assessment of & company's strategies to address the impact of climate
change necessarily requires an evaluation of risk and benefits and is related to ordinary
business operations. As noted above, Wells Fargo believes that the Proposal also focuses
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on an evaluation of risks, and, therefore, is similar to American International Group, fnc.
and The Chubb Corporation.

The Proposal also is very similar to other proposals that have requested a report
on the effects of various risks facing a company and that the Staff found involve ordinary
business operations. For instance, in Xcel Energy Inc. (publicly available April 1, 2003)
the Staff found that a proposal urging the board of directors to issue a report disclosing,
among other things, the economic risks associated with the company's past, present and
future emissions of carbon dioxide, suifur dioxide, nitrogen oxide and mercury omissions
related to the company's ordinary business operations because it dealt with the evaluation
of risks. See also The Mead Corporation (publicly available January 31, 2001) (proposal
requesting the board to report on the current status of the issues raised in a financial
report as they affect the company, including a description of the company’s liability
projection methodology and an assessment of other major environmental risks, such as
those created by climate change, excludable under Rule 14a-8(iX(7) because it focuses on
the company's liability methodology and evaluation of risk). The Proposal, as in the
above cases, would involve conducting an appraisal of the risks of global climate change
on Wells Fargo’s business and prospects, In addition, the Proposal would require a
detailed report containing, among other things, specified information assessing the effects
of changes in the physical environment and public and regulatory pressures relating to the
emission of greenhouse gases. In requesting such detailed information in the report, the
Proposal also is similar to other proposals that the Staff found excludable as relating to
ordinary business operations. See Ford Mortor Company (publicly available March 2.
2004) (proposal recommending the board to publish a report entitled “Scientific Report
on Global Warming/Cooling” that includes detailed information on various technical
matters excludable under Rule 14a-8(1)(7) because it relates to “the specific method of
preparation and the specific information to be included in a highly detailed report™).

In sum, Wells Fargo believes that the Proposal focuses orn Wells Fargo’s
fundamental day-to-day business operations and involves a matter which requires a
significant amount of information regarding the daily operations of Wells Fargo and its
numerous lines of business. Moreover, the Proposal probes “deeply into complex matters
that the sharcholders, as a group, would not be in position to make an informed
judgment.” See Exchange Act Release No. 34-40018 (May 21, 1998). Accordingly, based
on the foregoing and in view of the consistent position of the Staff on prior proposals
relating to similar issues and as set forth in Staff Legal Bulletin No. 14C, Wells Fargo
believes that it may properly omit the Proposal under Rule 14a-8(i}(7).

Conclusion

Based upon the foregoing, we hereby respectfully request a response from the
StafT that 1t will not recommend enforcement action to the Commission if Wells Fargo
omits the Proposal from the 2006 Proxy Materials in reliance on Rule 14a-8(i)(7).
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In accordance with Rule 14a-8(j), six copies of this letter, including Exhibit A, are
enclosed. Please acknowledge receipt of this letter and its enclosures by stamping the
enclosed additional copy of this letter and retuming it to the undersigned in the retumn
envelope provided. By copy of this letter, Wells Fargo is also notifying the Proponeats
of its inteation to omit the Proposal from the 2006 Proxy Materials. Should the Staff
desire any additional information in support of Wells Fargo's position, we would
appreciate an opportunity to confer with the Staff concerning these matters. If the Staff
has any questions about, or wishes to discuss any aspect of this request, please contact the
undersigned at 612/667-8573 or by fax at 612/667-6082.

Very truly yours,

cc: Steve Abrecht, SEIU Master Trust
Steve Lippman, Trillium Asset Management




EXHIBIT A

Shareholder Proposal

RESOLVED that shareholders of Wells Fargo and Co. request that the Board of Directors report to
sharcholders by October 2006 on the effect on our company’s business strategy of the challenges created
by global climate change. The report should inciude, but need not be limited to, a discussion of the
effects of (a) rising public and regulatory pressures to limit the emission of greenhouse gases, and (b)
anticipated changes to our physical environment. This report should be prepared at reasonable cost and
omit proprietary information.

SUPPORTING STATEMENT

Global climate change threatens to affect companics across a wide variety of industries. Numerous
reports from respected scientific bodies, such as the Intergovernmental Panel on Climate Change and the
National Academy of Sciences, confirm that climate change is real and will cause a variety of profound
alterations to the earth’s natural sysiems if not arrested.

Regulatory responses to climate change have been adopted, and many more are likely. The Kyoto
Protocol now requires signatory nations to reduce greenhouse gas emissions on average 5.2% below 1990
levels. U.S. states, including California, have proposed emissions-reduction initiatives.

Changes 10 our physical cnvironment from ¢limate change may pose serious consequences to real estate
investments, the tourism industry, and commercial and individual insurance premiums. A water shortage
would have broad impacts on manufacturing, agriculture, forestry, and other sectors. And an increase in
dramatic weathcr pattems could lead to energy volatility and discase pandemic concems.

According to the company’s website (10/14/05), Wells Fargo and its subsidiaries provide a variety of
commercial and retail banking, [ending, asset management, mongage, insurance, and other financial
services in all U.S. states and scveral countries. Our company is also considered the largest crop insurance
provider in the U.S., the world’s fifth-largest insurance brokerage, and provides large-scale commercial
real estate, construction, and project financing.

Because of the complexity of Wells Fargo’s assets and businesses, it is difficult for sharcholders to
determine the extent that climate change policies and physical impacts will have on the company’s long-
term business strategy. We belicve thar a Board-level assessment of these effects would assist
shareholders in evaluating our company stock as a long-term investment.

Wells Fargo currently provides no substantial guidance to its investors on the potential impacts of this
important issue, either in its annual report, on its website, nor other financial filings. Yet key competitors,
including JPMorgan Chase, Bank of America, and Citigroup, have addressed this public concern through
written policies, sustainable development project guidance, forestry protection initiatives, emissions
reduction analysis, improved disclosure to investors, and exccutive or Board oversight for climate change
policy implementation-—clear signs that the banking industry is taking climate change seriously as a pubhc
policy issuc.

With Weils Fargo’s inadequate reporting to shareholders on this mcrcasmgly critical issue to our
subsidiaries, investors have no way of knowing what our company is doing to address this escalating
global concem and the business impacts that will emerge from it.

Therefore, we urge shareholders to vote FOR this proposal.




DEIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matters under the proxy
rules, 1s to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concemning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j} submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
-proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of 2 company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.




March 1, 2007

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Pulte Homes, Inc.
Incoming letter dated January 9, 2007

The proposal requests that the company assess its response to rising regulatory,
competitive, and public pressure to increase energy efficiency.

There appears to be some basis for your view that Pulte Homes may exclude the
proposal under rule 14a-8(i)(7), as relating to Pulte Homes’ ordinary business operations
(i.e., evaluation of risk). Accordingly, we will not recommend enforcement action to the
Commission if Pulte Homes omits the proposal from its proxy matenals in reliance on
rule 14a-8(i)(7).

Sincerely,

s:/ﬁmM [QD’IM%W

Amanda McManus
Attorney-Adviser

END



